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PROPOSED PASSENGER TRAIN ACT OF 1960 


THURSDAY, MARCH 24, 1960 


U.S. SENATE, 
CoMMITTEE ON INTERSTATE AND Foreign COMMERCE, 
SUBCOMMITTEE ON SURFACE TRANSPORTATION, 
Washington, D.C. 

The subcommittee was called to order at 10 a.m., in room 5110, 
New Senate Office Building, Hon. George A. Smathers presiding. 

Senator Smaruers. Gentlemen, if the meeting will come to order, 
I will make this preliminary statement. 

Hearings are being held today on S. 3020, a bill introduced by Sen- 
ator Magnuson for himself and cosponsors, to amend section 13a, the 
train discontinuance provisions of the Interstate Commerce Act, placed 
in the statute as part of the Transportation Act of 1958. The prin- 
cipal provisions of S. 3020 include: 

(1) A hearing upon receiving protests and notice by the ICC would 
be mandatory in each case. At present a hearing on a proposed train 
discontinuance is discretionary with the ICC. 

(2) The 1958 act has been interpreted as placing the burden of 
proof on those wishing to retain the train service. S. 3020 would 
shift the burden of proof to the carrier wishing to discontinue the 
service. 

(3) S. 3020 would remove the present time limit of 4 months in 
which the ICC is allowed to complete its investigation and during 
which period the carrier is not allowed to discontinue service. 

(4) In passing on proposed discontinuances under S. 3020, ICC 
would consider— 
the effect of the discontinuance upon the military and civil defense needs of 
the Nation and the State or States involved, the carrier’s discharge of its 
public responsibility and obligation to provide reasonably frequent, safe, clean, 
and convenient passenger train service— 
and other related matters. 

(5) It is claimed that the 1958 act is not clear in respect to whether 
the ICC can impose conditions in connection with discontinuance of 
service. §. 3020 would give ICC discretion to impose conditions both 
as to service and employment protection considered necessary to pro- 
tect the public interest. 

(6) S. 3020 would prohibit discontinuance of trains or ferries un- 
less affirmative authority was obtained from either the ICC or a State 
regulatory agency. At present, unless ICC takes action in response 
to notice of discontinuance filed by the railroads a train may be dis- 
continued without such approval. 

(7) S. 3020 would introduce a new requirement that railroads under 
ICC supervision— 


NoTe.—Staff counsel assigned to this hearing, Frank L. Barton. 
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exert every reasonable effort to maintain sufficient passenger train service to 
meet the military and civil defense needs of the Nation in time of national 
emergency and to maintain and furnish safe and adequate passenger train 
service to the public. 


I would like to insert into the record, at this point, a copy of S. 
3020, 


(S. 3020 is as follows :) 


[S. 3020, 86th Cong., 2d sess. ] 


A BILL To amend the Interstate Commerce Act, as amended, so as to strengthen and 
improve the national transportation system, insure the protection of the public interest, 
and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the ‘‘Passenger 
Train Service Act of 1960.” 


DECLARATION OF FINDINGS, PURPOSES, AND POLICY 


Sec. 2. (a) The Congress finds that it is in the public convenience and neces- 
sity to foster and protect the continued development and growth of the railroads 
of the United States which are essential to a strong economy in time of peace 
and to the needs of national defense in time of national emergency; that the 
passenger operations of the railroads, no less than their freight operations, are 
vitally necessary to insure the military security of the United States in time 
of national emergency: that it is a recognized part of the railroads’ public obli- 
gation and responsibility to provide reasonably frequent, safe, clean, and con- 
venient passenger service; that, to accomplish the objective of securing an ade- 
quate and sound rail transportation system properly serving the public con- 
venience and necessity, it is essential that the railroads exercise all reasonable 
and proper means of retaining and securing sufficient passenger patronage to 
permit continued operation of their passenger services; and that in the proper 
discharge of these obligations and responsibilities to the public, the railreads 
should not he permitted to engage in activities which tend to eliminate or dis- 
courage patronage of their passenger service 

(b) It is hereby declared to be the policy of the United States and in the 
publie interest to foster and protect the foregoing objectives by (1) imposing 
upon the Interstate Commerce Commission authority over the passenger train 
service of the railroads, and (2) requiring the railroads to exercise all reason- 
able efforts to preserve, continue, and improve their passenger train service, 
as provided for in this Act. 

Sec. 3. Part I of the Interstate Commerce Act (49 U.S.C. 1) is amended by 
the deletion therefrom of section 13a. 

Sec. 4. Section 1 of part I of the Interstate Commerce Act is amended by 
adding at the end thereof the following: 

“(23) (a) No earrier subject to this part shall discontinue, in whole or in 
part, the operation or service of any passenger train or ferry, operating from 
a point in one State to a point in any other State or in the District of Columbia 
or from the District of Columbia to a point in any other State, unless and until 
such carrier shall first have applied for and obtained from the Commission, or 
from a State regulatory agency having jurisdiction, a certificate that the present 
or future public convenience and necessity permit of such discontinuance. Upon 
the receipt of protests to such applications, the Commission shall hold a public 
hearing on the application; and the Commission shall avail itself of the co- 
operation, services, records, and facilities of the authorities in such States in 
the performance of its functions hereunder. 

“(b) Where the discontinuance, in whole or in part, by a carrier or carriers 
subject to this part, of the operation or services of any passenger train or ferry 
operated wholly within the boundaries of a single State is prohibited by the 
constitution or statutes of any Sate, or where the State authoriy having juris- 
diction thereof shall have denied an application or petition duly filed with it 
by said carrier or carriers for authority to discontinue, in whole or in part, the 
operation or service of any such passenger train or ferry, or shall not have acted 
finally on such application or petition within one hundred and twenty days 
from the presentation thereof, such carrier or carriers may petition the Com- 
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mission for a certificate authorizing the discontinuance. For the purposes of 
this subparagraph (b), the Commission may issue such certificate only after 
full hearing and upon findings by it that (1) the present or future public con- 
venience and necessity permit of such discontinuance, in whole or in part, of the 
operation or service of such passenger train or ferry, and (2) the continued 
operation of such passenger train or ferry without discontinuance, in whole or 
in part, will constitute an unjust and undue burden upon the interstate opera- 
tions of such carrier or carriers or upon interstate commerce. The hearing pro- 
vided for herein shall be held by the Commission in the State in which such 
pasenger train or ferry is operated; and the Commission shall avail itself of 
the cooperation, service, records, and facilities of the authorities in such State 
in the performance of its functions hereunder. 

“(e) When any application or petition is filed with the Commission pursuant 
to the provisions of this paragraph (23) the Commission shall notify immedi- 
ately the Governor or Governors of the State or States in which the passenger 
train or ferry intended to be discontinued is operated, the Secretary of Defense, 
the Administrator of the Federal Civil Defense Administration, and the regula- 
tory agencies in the State or States involved having jurisdiction over railroad 
operations: Provided, That in addition to notice of the existence of the applica- 
tion or petition, the Commission shall notify those above listed of the time and 
place of the hearing provided for in this paragraph (23) at least thirty days in 
advance of the time set for said hearing. 

“(d) In passing upon any proposed discontinuance under the provisions of 
this paragraph (23), the Commission shall consider, among other things, the 
effect of the discontinuance upon the military and civil defense needs of the 
Nation and the State or States involved, the carrier’s discharge of its public 
responsibility and obligation to provide reasonably frequent, safe, clean, and 
convenient passenger train service, the value of the train or trains involved to 
the carrier’s system revenues and expenses, and the carrier’s revenues from all 
freight and passenger traffic in the State or States in which the carrier operates 
the train or ferry sought to be discontinued, as well as said carrier’s expenses 
of operation in said State or States. 

“(e) The Commission shall have the power to issue such certificate as prayed 
for, or refuse to issue it, or to issue it in part and deny it in part, nnd may 
attach to the issuance of the certificate such terms and conditions, including 
those for the protection of the interests of employees affected as a result thereof, 
as in its judgment the public convenience and necessity may require. From 
and after issuance of such certificate, and not before, the carrier by railroad 
may, without securing approval other than such certificate, comply with the 
terms and conditions contained in or attached to the issuance of such certificate 
and proceed with the discontinuance covered thereby. Any discontinuance con- 
trary to the provisions of this paragraph (23) may be enjoined by any court of 
competent jurisdiction at the suit of the United States, the Commission, any 
commission or regulatory body in the State or States affected, or any party in 
interest. 

“(f) The Commission is authorized to call upon, for advice in any matter 
arising under the provisions of this paragraph (23) and paragraph (24), any 
agency of the United States Government, including those charged with the 
responsibility for the military security or civil defense of the Nation, and any 
such agency shall have the right to intervene as a party in interest in any pro- 
ceeding arising under this Act. 

“(g) As used in this paragraph (23) and paragraph (24): 

“(1) The term ‘passenger train’ shall include one or more self-propelled units 
normally used to transport persons for hire, or a locomotive and one or more 
of the following cars used to transport persons for hire: dining cars, sleeping 
cars, lounge cars, and coaches ; 

“(2) The term ‘passenger train service’ shall include all transportation serv- 
ices normally rendered by railroads by means of passenger trains and related 
facilities, including station and ticket facilities: 

“(3) The term ‘passenger traffic’ shall include everything normally trans- 
ported by passenger trains. 

(24) (a) It shall be the duty of every carrier by railroad to exert every 
reasonable effort to maintain sufficient passenger train service to meet the mili- 
tary and civil defense needs of the Nation in time of national emergency and 
to maintain and furnish safe and adequate passenger train service to the pub- 
lic, including, among other things, the observance of minimum standards of 
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sanitation and comfort in all passenger facilities, maintenance of convenient 
schedules of operation, and the maintenance and use of passenger train equip- 
ment adequate to assure compliance with the objectives of this Act. 

“(b) The provisions of subsections (1) and (2) of section 13 of this part 
shall apply in the event a claim is made that a carrier has not discharged its 
duty under subparagraph (a) of this paragraph (24). Should the Commission 
find, in an investigation instituted after complaint or upon its own motion with- 
out complaint, that a carrier has not discharged its duty under subparagraph (a) 
it shall by appropriate order prescribe such practice thereafter to be observed 
by the carrier, in such manner as, in the judgment of the Commission, will result 
in the discharge of the carrier’s duty under subparagraph (a). A carrier which 
refuses or neglects to comply with any order of the Commission made in pursu- 
ance of this subparagraph (b) shall be liable to a penalty of $400 for each day 
during which such refusal or neglect continues, which shall accrue to the United 
States and be recoverable in a civil action brought by the United States. 

“(e)(1) It shall be the duty of the Commission to see that the requirements 
of this paragraph (24), and the orders and practices made or prescribed here- 
under are observed by every carrier. In order to carry out its duties under this 
paragraph (24) the Commission is authorized to inspect the manner in which 
the carriers serve the public in the conduct of their passenger train service, 
including inspection of the physical condition of the actual equipment used in 
the passenger trains with respect to passenger comfort and sanitation, the service 
rendered patrons in stations, and all related matters. 

“(e) (2) The persons employed by the Commission to assist in the carrying 
out of its duties under this paragraph shall file with it monthly inspection reports 
which shall cover a thirty-day inspection period, terminating not more than 
fourteen days prior to the filing of the report, and shall include the names of 
all carriers inspected, a description of the physical condition of each passenger 
train and related facility inspected with respect to passenger comfort and sani- 
tation, the consideration of passenger convenience in the scheduling of the pas- 
senger trains, the inspector’s recommendations to the Commission and any other 
information which the Commission may designate. The report shall be made 
on forms prepared and supplied by the Commission. 

*“*(d) Nothing contained in this paragraph (24) shall supersede any laws of 
the several States except to the extent that this paragraph (24) prescribes 
requirements additional to those provided by State law.” 

Sec. 5. Nothing in any amendment made by this Act shall supersede, interfere 
with, or affect the procedures under, or rights, benefits or privileges created and 
protected by, the provisions of the Act entitled the Railway Labor Act, as 
amended. 

Sec. 6. Section 16(8) of part I of the Interstate Commerce Act is amended 
by inserting therein after the word “provisions” the following: “of paragraph 
(23) of section 1 or”. 


Senator Casr. May I make a brief statement before the commence- 
ment of the hearings? 

Senator Smatuers. Yes. 

Senator Casr. Mr. Chairman, as a member of the subcommittee 
here to conduct hearings on train discontinuance legislation, I am 
grateful for this opportunity to say a few words as the second round 
of hearings on this subject begins. It will not be necessary to sketch 
in any detail the inability of the members of the subcommittee to get 
together on a bill last year. | 

But this is another year and another bill—this one, S. 3020, intro- 
duced by Senator Magnuson, the distinguished chairman of our full 
Committee on Interstate and Foreign Commerce. 

Those of us who feel that the train-riding public ought to have its 
day in court recognize the importance of this action by the chairman 
of the full committee. With virtually every section of the country 
represented on the bill as cosponsors, we hope that renewed consid- 
eration will be given this expression of concern which is growing 
substantially, not only by the people in the New York metropolitan 
area but in major cities throughout America. 
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As me chief sponsor of S. 1331, which is still before this subeom- 
mittee, I don’t have to agree with every subsection or every jot and 
tittle of the Magnuson bill to know that for me it attempts to ac- 
complish what T sought to achieve last year. That goal, as I see 
it, is to promote fair procedures from the standpoint of the public in 
train discontinuance proceedings before the Interstate Commerce 
Commission. I believe that, today, the public is at a terrible dis- 
advantage. 

I wonder if I might have inserted the remainder of this statement. 

Senator Smaruers. Without objection, it is so ordered. 

(The balance of Senator Case’s statement is as follows :) 


These are, to me, the principal points of S. 13831 which are now incorporated 
in S. 3020: 

1. Require the railroads to justify the-reasons why passenger trains should 
be eliminated rather than forcing the public to shoulder the burden of proof. 

2. Require the Commission to say a flat “yes” or “no” on any discontinuance 
notice filed by a railroad. We learned in the Weehawken ferry case that when 
the Commission simply lets a discontinuance “happen,” without taking any 
action, the public’s right to review in the courts is lost permanently. 

3. Require the public hearings in “takeoff” cases. 

4. Remove the present unworkable 4-month limitation in complex interstate 
discontinuance cases during which time the Commission, if it decides to act 
at all, is supposed to decide the fate of perhaps thousands of train passengers 
at a clip. 

Mr. Chairman, these, to me, are the key provisions of the Magnuson and the 
Case bills. They are designed simply to breathe a little elemental justice into 
what is presently a situation weighted heavily against the public. 

This has never been posed as a long-range solution to an immensely compli- 
cated problem. But we need time, Mr. Chairman, to work out our problems 
regionally as well as at the Federal, State, and local levels, or else there may 
be no trains left to save. 

Mr. Chairman, I would like at this point to offer for the record six steps which 
I believe the Federal Government can take in helping to resolve the rail trans- 
portation crisis. They are: 

1. Creation of a single transportation agency, capable of strengthening our 
present unstable and uneconomic jungle of unrelated transportation systems into 
a coherent and modern system. I plan to introduce legislation in the Senate 
within a few days to accomplish that purpose. 

2. Consideration of a Federal loan program on reasonable interest terms which 
would permit passenger railroads to lease modern equipment from public bodies 
and attract new patrons and reattract old customers. I was impressed by re- 
cent testimony presented by the Hastern Railroads Presidents Conference and 
the American Municipal Association. Accordingly, I agreed to cosponsor a loan 
bill so that the merits of this approach might be fully explored in the Senate. 

3. As I have said, legislation to give the commuter his day in court when rail- 
roads seek to remove essential service. 

4. A congressional committee, preferably this one, should undertake an in- 
quiry into the reasons why the Port of New York Authority has found it impos- 
sible to play a role in the transit picture. The port authority was created, in 
part, to solve the railroad transportation problem. It would be extremely useful, 
in my judgment, to get on the public record a clear understanding of what it 
would take for this job to be done by the port auhority. This is in no sense a 
“punitive” investigation, but a very definite effort to lay the whole story before 
the public. The regional approach to the solution of our mass transportation 
problems may well be at stake here. 

5. Research programs to assist communities in making broad land use plans, 
with special emphasis on transportation. This was proposed earlier this week 
by the Cabinet report to the President prepared by his Secretary of Commerce. 

6. Legislation adequate to bring about consolidation and for more efficient and 
economical service, including the elimination of duplicating facilities and obso- 
lete plant. 

Thank you for the time given me to present my views. 
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Senator Smaruers. We have here our first witness this morning, 
the junior Member of the Senate from New Jersey, Senator Harrison 
A. Williams, Jr. 

Senator Case. Senator Williams and I are equally concerned with 
the problem which is important to us as well as to the whole country. 


STATEMENT OF HON. HARRISON A. WILLIAMS, JR., A U.S. SENATOR 
FROM THE STATE OF NEW JERSEY 


Senator Witu1ams. Mr. Chairman, I appreciate the opportunity 
to appear here today to discuss the virtual crisis of our suburban rail 
passenger system. 

It is becoming more and more evident that our present largely 
automobile-oriented transportation system is seriously threatening 
the economic welfare and wealth-producing capacity of our major 
metropolitan areas. 

It is becoming more and more evident that road construction alone 
will not save us, that adequate mass transportaiton service is im- 
perative. 

There are, of course, many forms that such transportation could 
take, but it is obvious that we should take every precaution to preserve 
existing suburban rail service. 

Not only because it is the most efficient form of rapid mass trans- 
portation, but because the enormous capital investments in track, sta- 
tions, and rights-of-way have already been made. 

At present a great deal of hard thought is being given to the prob- 
lem of urban transportation both in and out of Government. We 
badly need intensive study of long-range policies in this area and I 
am confident they will be forthcoming. 

In the meantime, the immediate and pressing need is to protect 
existing passenger rail service in our metropolitan areas until these 
long-range solutions are found. 

Yes we are confronted with an accelerating rate of train discontinu- 
ances since the passage of the Transportation Act of 1958. 

Undoubtedly some of these discontinuances were justified but I 
have no doubt that some were not. 

For example, Mr. Ralph Fusco, president of the New Jersey Public 
Utilities Commission, has written me that: 

The most serious blow to the commuters of the State of New Jersey was the 
fact that by reason of the Transportation Act of 1958, the Erie Railroad Co. was 
able to discontinue its ferry service, and the New York Central was able to 
discontinue its ferry service, and, of course, ultimately to discontinue the opera- 
tion of its 22 trains. This action alone involved about 5,000 passengers. 

Mr. Chairman, I have also received some statistical tables from the 
public utilities commission sent to me by Mr. Fusco, which compare 
the passenger service in New Jersey in 1958 and 1960, which lists the 
number of discontinuance applications that have been presented to the 
public utilities commission since 1958, and the number of cases brought 
before the Interstate Commerce Commission. 

I would appreciate it if these tables could be included, in the record 
of this hearing, together with my remarks. 

Senator SmatrHers. Without objection, it will be included. 
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(The tables referred to are as follows:) 


I. Comparison of Monday to Friday New Jersey passenger train service, August 
1958 and March 1960 


Total passenger trains 





Railroad tae a a a ai) 2 
| | 1960 
| 1958 | 1960 | 
oe os saad ae! si | wa nfl acai 
Central Railroad of New Jersey (including Reading) - ---- : | 154 | 148 | 18, 800 
Delaware, Lackawanna & Western.-_------- aston : 377 | 281 | 27, 000 
Erie__- NER ee ee eee ene ee nt ee a 136 | 107 | 12, 700 
Lehigh Valley --- oP eee a aie tar caaccremar ke e Seal os j 10 4 250 
BiG SUG OG INOW FOUR ko knk ncn aeeeeccccsecssnca pose 11 | 10 | (1) 
Mew TORR & BORE DIGG. ons ons cccccnatowknosasno danse 46 | 46 | (2 
New York, Susquehanna & Western__.....-._.-------.-- | 24 | 8 | 700 
Pennsylvania ; em ais nisin alemaain | 263 | 208 24, 000 
Pennsylvania- Reading Seashore Lines_..._.---- _ | 69 | 53 | 3, 000 
West Shore (New York Central) ...........------ phish i a | 23 | 0 | 0 
RIGA si idiateaiiren bae ts 5 ie DR ee Ae eee al 1, 113 865 | 86, 450 


1In Frie. ; 
2In Pennsylvania Railroad and Central Railroad. 


II. Summary of train service cases, July 1, 1958 to date 


From July 1, 1958, to date the New Jersey Board of Public Utility Commis- 
sioners acted on 27 cases for discontinuance of passenger trains on 10 railroads. 
Two hundred and forty-five trains were requested to be discontinued. Permis- 
sion was granted for discontinuance of 127 trains. These figures include cases 
which have been taken to the Interstate Commerce Commission under the Trans- 
portation Act of 1958. The cases are summarized as follows: 





Number of | Trains re- 
Company cases | quested to be Granted | Pending 
| discontinued | 
| 
; 

Central Railroad of New Jersey.__-.-.--.--.-- | 1} 30 Se Lidcnatcwanibes 
Delaware, Lackawanna & Western RR_-.--- | 5 | 91 45 | 35 
Erie RR-- sia cles hale ease soon ol aire 1 © lcccpineesctrimaieiall 4 
Lehigh Valley RR--- peacee nance ata’ 2 14 | P ocaasnsaaaeede 
New Jersey & New York RR...-.............-. | 7 RB asintabe aici 1 
New York Central RR..__..........-.------- | 2 |i wall 0 | 23 
New York, Susquehanna & Western RR-_...__-} 1 | 10 7 10 
Pennsylvania RR_--- a ed pois S| 16 | 14 ‘ 
Pennsylvania-Reading Seashore Lines_-_____-- | 1 | 46 | Mite 
ES oe eee eee 2 0 | Wilco ncuetees 
SPORT OR Feiss gcd ccs tte cn enninban 3 | 5 5 salam 
UE wassnteiatcnnededicwsskaanedenions 27 245 | 127 | 73 





NorTe.—Cases denied, 45. 
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III. Passenger train discontinuance cases brought before the Interstate Oom- Il 
merce Commission by the New Jersey railroads under the Transportation Act 
of 1958 

THE CENTRAL RAILROAD CO. OF NEW JERSEY 
No cases. 
THE PENNSYLVANIA RAILROAD CO. 


Camden-Pemberton—I.C.C. F.D. No. 205538 : — 
Trains 988 and 997. 
Examiner’s report served August 27, 1959. De! 
Exceptions filed September 21, 1959. or 


No decision. 

Trenton-Red Bank—I.C.C. F.D. No. 20606: ~7 
Trains 805 and 812. 
Examiner’s report served December 7, 1959. 


Exceptions filed December 30, 1959. tr 
No decision. W. 
Trenton-Camden—I.C.C. F.D. No. 20731: th 
Trains 2559 and 2570. co 
Hearing November 30, 1959. w 


Examiner’s report not served. 
Trenton-Phillipsburg—I.C.C. F.D. No. 20863: ps 
Trains 2359 and 2372. 


Hearing scheduled for March 28, 1960. sh 
ERIE RAILROAD CO. en 
No cases. fc 
NEW JERSEY & NEW YORK RAILROAD CO. be 
Hoboken, N.J.-Spring Valley, N.Y.—I.C.C. F.D. No. 20671: th 
Train 1611. ou 
Hearing August 24, 1959. 
Discontinuance permitted by I.C.C. by order of November 10, 1959. fa 
Train discontinued on November 16, 1959. ba 
THE DELAWARE, LACKAWANNA & WESTERN RAILROAD CO. th 
Hoboken, N.J., to Scranton, Pa.—I.C.C. F.D. No. 20684 : hi 
Trains 11 and 26-28. u 
Hearings August 1959. tv 
Permission granted for discontinuance on November 24, 1959. 
LEHIGH VALLEY RAILROAD CO. . 
Discontinuance of all passenger service (10 trains). ne 
Hearings February 1959. si: 
Discontinuance of 6 trains permitted by I.C.C. order of May 1, 1959. ti 
NEW YORK CENTRAL RAILROAD CO. 
Discontinuance of all passenger service (22 trains). to 
Hearings September 1959. in 
Permission to discontinue granted by I.C.C. order of December 9, 1959. 
(The New York Central Ferry was discontinued on March 25, 1959, following be 
rulings by the I.C.C. and the courts.) 
PENNSYLVANIA-READING SEASHORE LINES an 
Camden-Hammonton—I.C.C. F.D. No. 21039: a 
Trains 606, 654, 663, and 609. p 
Petition dated February 23, 1960. mi 
Pending action by I.C.C. ag 
Completed cases: tr: 
Number of trains proposed for discontinuance___-----.--------.. is 35 st: 
Number of trains authorized to be discontinued by ICC__-_---.----- 31 


Pending cases: 
Number of trains for discontinuance._............................ ” 12 
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IV. Applications for fare increases by P.U.C. that are the subject matter of 
applications to the I.C.C. since 1958 


Amount of Estimated 
Railroad increase number of 
sought passengers 
| affected 
cmalehecidcenheaeisia sdetails pou hee pice ee 
Percent 


Delaware, Lackawanna & Western Railroad Co 13 
Erie Railroad Co-- . SPATE Pe TS Le RE ee 12 | 2, 500 
New Jersey & New York Railroad Co | 12 


Senator WittiaMs. I was interested to note that only 865 passenger 
trains are in operation in New Jersey in 1960, as compared to 1,113 
when the act was passed 2 years ago. The 10 railroads which operate 
these trains still serve 86,450 passengers. But, if the present trend 
continues, train service will continue to deteriorate, and the pressures 
which would be thrust upon our highways could cause a virtual 
paralysis of movement in and around our commercial centers. 

With the unceasing increase of population in suburban areas, a 
shortage of train service can create nothing less than an economic 
emergency. The estimated New York metropolitan area population 
for 1975 1s 20,500,000 and the greatest growth will be in the areas far 
beyond our most heavily populated, existing suburban areas. And 
this is a pattern which is being repeated in major urban areas through- 
out the country. 

Imagine this many people having to rely totally on bus and auto 
facilities to get to and from work. No program of highway, bridge, 
tunnel, and parking area building could feasibly meet the demands of 
this magnitude. And yet the people must get to work. Clearly, there 
is considerable significance in the fact that it would take 80 lanes of 
highway to carry the same number of people that can be carried on 
two tracks of rail. 

I think it is equally clear that we have to save whatever we can of 
existing train service if we are to have the nucleus for good mass trans- 
portation systems. For this reason, I think that administration wit- 
nesses who have attacked S. 3020 have taken a particularly short- 
sighted view. We must do all possible to deal with the present situa- 
tion as if it were an emergency, because it certainly is one. 

Admittedly the bill we are discussing today, which I was pleased 
to cosponsor, is only a stopgap measure. But it would move firmly 
in my judgment in the right direction. 

In my opinion, the bill contains the three essential features which I 
believe must be passed by Congress. 

It would require public hearings, remove the 4-month limitation, 
and place the burden of proof on the applicant for discontinuance. 

By requiring the ICC to hold public hearings on all discontinuance 
applications submitted, and eliminating the unreasonably short 4- 
month deadline for a ruling, this bill would provide safeguards 
against irresponsible or precipitous discontinuance of commuter 
trains, and would permit more complete investigation of the circum- 
stances and consideration of alternate possibilities. 
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As I understand it, under the present permissive regulations, dis- 
continuance can take place by default, that is, automatically if the 
ICC does not hold a hearing within the 4-month period. 

The requirement of a public hearing would allow all sides of the 
situation to be heard and an informed determination of the standards 
of “public necessity” and “undue burden” to be made. 

Mr. Chairman, I will conclude by saying only that I believe the 
country will save itself a great deal of heavy expense in the future if it 
will act now to tighten up the present discontinuance procedures and 
help preserve a vitally essential service, our suburban rail passenger 
service. 

Senator Smaruers. Thank you very much, Senator. 

Are there any questions? 

Senator YarsoroucH. Senator Williams, I know you have been a 
leader in this proposed legislation, and that you have given a great 
deal of study to the commuter passenger problem, the passenger traffic 
problem. Have you had an opportunity to have studies made of the 
effect of discontinuance of trains on mail service, not speaking of com- 
muter trains, but other intercity trains ? 

Senator Wi1ams. Well, not related to train discontinuance. Asa 
separate matter, of course, in our part of the country, there has been 
through the Post Office Department a transfer of a great deal of the 
mail service formerly undertaken by railroads to rubber-tire vehicles. 
We have seen that, and I believe it antedated the 1958 act. 

Senator YarsoroucH. Thank you very much for your statement. 

Senator Case. One question, if I may. 

As I said before, it 1s good to have my colleague shoulder to shoul- 
der on this particular matter that affects all our constituents, and 
much of the rest of the country, too. 

You mentioned in your testimony the discontinuance of the ferry 
of the West Shore Railroad over from Weehauken to New York C ity. 
The point of that, as I understand it, is that in the absence of any 
statement of authority, the present Government at the present ime 
has no authority or had no authority over the discontinuance of that 
ferry. 

Senator Wini1aMs. The State expressed some, but was found want- 
ing in jurisdiction. 

Senator Case. If that situation that led directly to the discontinu- 
ance of the entire West Shore service, because the passengers had no 
place to go when they got to Weehauken, requires amendment to the 
act speci ifically giving the Commission authority, or giving the Fed- 

eral Government authority, would you not feel it ‘desirable to have that 
sathieie coupled with the right to grant discontinuance on condi- 
tion ? 

I am thinking particularly, while the ferry might not have been 
justified economically as a unit by itself, it ‘might have been most 
appropriate if the Federal Gov ernment had had authority to grant 
permission to discontinue, but to require alternate service by bus to 
New York City be required as a condition. 
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Would that not seem like a logical, sensible approach to you in such 
a situation ? 

Senator Wiixi1ams. I think that arrangements like that can prop- 
erly be made by regulatory authority to accommodate the needs of 
passengers to grant applications on condition that passengers are 
otherwise made whole. I think that makes sense. 

Senator Case. Thank you very much. 

Senator Smarners. Senator, do you believe that the local com- 
munities which are being served by these commuter trains, and the 
States into which these commuter trains operate would have some 
responsibility in this matter, as you see it, or is this solely a matter 
of the Federal Government and the railroads? 

Senator WituiaMs. I think that there is a definite responsibility on 
communities, on governmental agencies to help the private lines in 
preserving service, and I know many of us are directing our atten- 
tion to the possibility of finding better ways for governmental agen- 
cies to bring their resources to bear on the problem. 

The emergency is so acute. I would think it would be very short- 
sighted if we didn’t recognize that the lines, themselves, can’t make 
all of the necessary changes that will allow them to economically con- 
tinue the service that we feel is so vital. 

Faced with that, I see a responsibility at the various levels of 
government. 

Senator Smatuers. Thank you very much. 

Senator Witt1ams. Thank you, Mr. Chairman. 

Senator SMATHERS. The members of the subcommittee are as al- 
ways privileged and proud to have the distinguished chairman of the 
full committee and the author of this legislation present this morn- 
ing, and I think it is appropriate that he be here, and hear the testi- 
mony. Iam sorry you didn’t get to hear the Senators from New Jer- 
sey, first, but I know you will be greatly interested in the testimony 
of the Honorable Kenneth Tuggle of the Interstate Commerce Com- 
mission, who is our first witness. 


STATEMENT OF COMMISSIONER KENNETH H. TUGGLE, MEMBER, 
INTERSTATE COMMERCE COMMISSION 


Senator Smaruers. Do we have any other members of the Inter- 
state Commerce Commission present ¢ 

Mr. Tueete. Yes, Mr. Baker, the Director of our Bureau of Fi- 
nance, and Mr. Lane, our General Counsel. We have several Com- 
missioners here: McPherson, Goff, Winchell, Hutchison, and Her- 
ring. 

Senator Smaruers. We are delighted to have you gentlemen here. 
If you care to, if you want to, we always extend the courtesies of 
these senatorial seats, here, if you gentlemen of the Commission care 
to come up here. 
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Mr. Gorr. I guess the rest of them don’t want to come up. 

Mr. Tuccie. I hope they won’t feel shy, Mr. Chairman. 

Senator Smaruers. After a while they won't, I am sure. 

All right, sir, go ahead. ah oe 

Mr. Tuaeie. I am Chairman of Division 4, the Finance Division, 
which handles, among other things, matters relating to proposed dis- 
continuances of railroad operations or services under section 13a of 
the Interstate Commerce Act. 

I am appearing today to testify on the Commission’s behalf on S. 
3020, which would repeal section 13a and enact other provisions con- 
cerning train discontinuances. 

Section 13a was added to the Interstate Commerce Act by the Trans- 
portation Act of 1958 because of the grave financial losses the rail- 
roads are suffering from passenger operations and the difficulties and 
delays encountered in some States in obtaining authority to discon- 
tinue little-used services. 

It was designed to afford the railroads a more expeditious means 
of obtaining relief from the operation of trains or ferries that are 
sapping their financial vitality for which there is no longer sufficient 
public need to justify the heavy financial losses involved. 

The provisions of this section are broad enough to cover both 
freight and passenger trains, but so far it has not been used for the 
discontinuance of strictly freight trains. 

Section 13a is comprised of two paragraphs. The first deals with 
trains or ferries operating across State lines, and the second deals 
with trains or ferries operating wholly within the boundaries of a 
single State. Separate procedures are provided under the respective 
paragraphs. 

Paragraph (1) contains the following salient features: 

1. It applies only where the railroad’s right to discontinue or 
change the operation of any interstate train or ferry is subject to the 
constitution or statutes of any State or any regulation or order of 
any court or administrative or regulatory agency of any State; 

2. A railroad may invoke a procedure under section 18a(1) by 
filing with the Commission (and mailing to the Governors of the 
States and posting in the facilities to be affected) a notice of such 
proposed discontinuance or change at least 30 days in advance of its 
effective date ; 

3. Unless the Commission takes affirmative action, the railroad may 
discontinue or change the service in accordance with the notice, “the 
laws or constitution of any State, or the decision or order of, or the 
pendency of any proceeding before, any court or State authority to 
the contrary notwithstanding” ; 

4. During this 30-day notice period, the Commission is authorized 
“either upon complaint or upon its own initiative without complaint, 


to enter upon an investigation of the proposed discontinuance or 
change” ; 
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5. If the Commission institutes such an investigation, it may also, 


by order served upon the carrier at least 10 days prior to the effective 


date of the proposed discontinuance or change, require continuance 


of the service pending hearing and decision “but not for a longer 
period than 4 months”; at the ‘end of 4 months, the carrier may put 


into effect the change or discontinuance even if the Commission’s 
investigation is not concluded. 

Senator Smaruers. May I stop you there for a minute, and if the 
members of the subcommittee have any questions as they go along, 
I am sure the Commissioner will be happy to answer them. 

Up there in your paragraph numbered 4, you say: 

During this 30-day notice period, the Commission is authorized— 
and then you quote— 


“either upon complaint or upon its own initiative without complaint, to enter 
upon an investigation of the proposed discontinuance or change.” 

Now, under this section 13a, was it the practice of the Commission 
to, upon its own initiative, enter upon investigation of these proposed 
discontinuances, or was it not the practice of the Commission to do 
that ? 

Mr. Tucerr. I have a table which has been compiled of the pro- 
ceedings we have had under 13a, Mr. Chairman, and I would be glad 
to file that for the record. 

Senator SmatuHers. Well, without objection, we will make that a 
part of the record. 

(The table referred to follows :) 


Proceedings under sec. 13a, Interstate Commerce Act, as of Mar. 23, 1960 





_ Trains 
involved 


Proceedings 
' 
Par. (1), interstate trains and ferries: 
(a) Notices: 





Becoming effective without investigation !_............ naan 5 7 
sn vestigntlone InsOtet nos ncn wdccce ccs cectcceccsscscssccwes } 43 138 
FROIN DONT as boca eecbneaSccnaescle cd cemesnetenas 1 | 2 

Me ietials baits aaa sinc cee eS ee ee 49 | 147 

(b) Investigations: | 

Discontinuance permitted_-..............--- hth elaccatease pedenrs 228 101 
Continuance required in whole or in part__._----- ieicdemiictal agteatt aettdea 9 | 22 
Proposal WiGHGraAWh DY GARTEN. «6. nsec bonne ncn cksocenn 2 | 7 
PI Shao econo accesible meee gee ge ed | 4 | 8 

corals ig dace icnadduaopecusatseesanangencetensaaamees 43 | 138 


Par. (2), intrastate trains: 





TUS SC oi eee eis Cae a ee ats | 18 6 
PO CRENOINE WSR ss sno Scarica oka rea ee ewdens cae anaes 1 10 
NE TGs oc ia ntsaninddhenkuddicagnsedemacdand eee 


19 | 70 








11 of these proceedings involved only change of schedules of 2 trains, and 1 involved Hudson River ferries 
2 1 of these proceedings involved Hudson River ferries, in which limited investigation was instituted and 
later discontinued. 


56451—60——_2 
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Mr. Tucexr. I would like to say by way of elaboration that under 
paragraph 1, we have had 49 proceedings, altogether, that we have 
instituted investigations in 43 of those, and have 1 pending now. 

In other words, of our 49 proceedings, we have had investigations 
and hearings in 44 of them. 

If you will permit me a minute or two, I will mention the five in 
which we did not hold hearings. 

Senator Smaruers. I think it would be interesting for the commit- 
tee to get the benefit of that. Why you didn’t have an investigation 
in those five. 

Senator Scuorrret. Before you do that, may I ask this: On those 
investigations, what number were instituted on your own behalf, and 
what number were instituted on the basis of complaint filed with you 
or before you ? 

Does this compilation show that ? 

Mr. Tuccre. I would say that there would be some kind of protest 
in every proceeding. It might consist merely of two or three letters, 
but still you could technically say there was protest. 

On the merits of it, we would have investigated the 44 we did, had 
there been no protest at all. 

Senator Butter. In connection with interstate trains, Mr. Commis- 
sioner, how many interstate trains have been discontinued ? 

Mr. Tueotr. 101 trains. 

Senator Butter. The ICC has authorized the discontinuance of 101 
interstate trains? 

Mr. Tuaatn. Yes, sir. 

Senator Butter. How many intrastate trains have been eliminated ? 

Mr. Tueetz. Asa result of our decision ? 

Senator Butter. Yes. 

Mr. Tuaetr. None. 

Senator Burier. You have eliminated no intrastate trains? 

Mr. Tuacctr. We have not. We have some proceedings that are 

ending which involve intrastate trains that have come to us from the 
State commissions. 

Senator Burier. They are now pending before your Commission ? 

Mr. Tuceir. They are now pending. 

Senator Butter. Well, how long have they been pending, Mr. 
Tuggle? 

Mr. Tuacrr. Well, the first one was filed in November; the first 
series was filed in November 1958. 

Senator Butter. Can you tell us why no decisions have been made 
in those cases # 

Mr. Tucetx. Yes, sir, I can. 

Senator Butter. I think it would be good to put it on the record. 

Mr. Tucerr. There is no time limit set as far as the ICC is con- 
cerned with proceedings under the second paragraph of section 13a. 
There is a very tight schedule on the proceedings under paragraph 1. 
We have had to use our staff and resources to meet the deadlines under 
the first section, and as a result, we are behind in the others. 

We have had hearings, however, in virtually all of the proceedings 
under paragraph 2, and proposed reports have been issued and are 
now the subject of exceptions and briefs. 
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Mr. Butter. Now, Mr. Chairman, as you know, the Pennsylvania 
Railroad and the B. & O. Railroad, and I think the Western Maryland 
are all interstate roads, they run to my city and my State. 

I would like to ask you in connection with the alleged rapid removal 
of passenger trains, as authorized by the ICC in connection with the 
1958 Transportation Act, has the Pennsylvania Railroad, for instance, 
which is a very subst antial commuter carrier in the East, have they 
removed, or have you removed any interstate Pennsylvania trains? 

Mr. Tucere. I don’t believe there have been any Pennsylvania trains 
removed under paragraph 1. 

Senator Butter. Have there been any discontinuances of Pennsyl- 
yania trains ? 

Mr. Tuceir. Not under paragraph 1. I think they have some pro- 
ceedings pending under paragraph 2. 

Senator Butter. Well, now, in connection with your intrastate 
trains, you have had these petitions that you just referred to in con- 
nection with the removal or discontinuance pending over a consid- 
erable time, have you not? 

Mr. Tucci. Yes, sir, some a year and a half. Some of them are 
approaching decision, now, within the next month or two. 

Senator Burier. Well, I am glad to hear that, because that was 
the point of my inquiry. We could expect a decision in connection 
with those petitions in the reasonably near future ? 

Mr. Tueeir. Yes, sir. As I say, the hearings have been held, the 
reports are out, and exceptions and briefs have been filed in many of 
them, and they are now under consideration by the division. 

Senator Butter. It could fairly be said that there has been sufficient 
time, certainly, to have a decision in those cases. 

Mr. Tucerir. That is right. 

Senator Smatuers. Mr. Tuggle, Mr. Commissioner, when you said 
101 trains, does that have reference to a trip back and forth—in other 
words, when you say you discontinued a train, do you mean a trip that 
is scheduled, for example, we will say from New York to Atlanta, or 
New York to Washington, and turn around and go back? 

Mr. Tueerr. It would be half that many, yes. 

Senator Smatuers. So actually the number of trains that have 
been discontinued, as such, have been half of 101, or half a hundred? 

Mr. Tuceir. Yes. When I gave the figure of 101, I was mention- 
ing the ones which had been discontinued after investigation and 
hearing. There have been seven others discontinued without—no, 
five others discontinued without hearing which I was proposing to 
explain. 

Senator Smatuers. So on the some 50 trains, or 100 trips, which- 
ever way you want to call it, that have been discontinued under this 
section, with the exception of 5, the Interstate Commerce Commis- 
sion did look at them and did approve? 

Mr. Tucerr. Yes, sir; we studied the application, but we did not 
hold hearings. 

Senator Smatruers. Now why didn’t you hold hearings, just so we 
ean all understand what the procedure is? 

Mr. Tueerr. All right, sir, as I say, if you will give me a minute 
or two I will explain each one of the five cases. 
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One of these involved a proposal by the Southern Pacific Railroad 
to abandon service at 45 inter mediate | points between Los Angeles and 
Tucumeari, N. Mex. Each train carried an average of 100 passengers 
per day, of which 4 entrained eastbound at these ‘Intermediate points 
and 10 entrained westbound. 

There were two other passenger trains operating daily over the line, 
and served most of the intermediate points, all of the substantial 
ones. There was common carrier bus service available. 

On this operation, the carrier was reporting an annual loss of about 
a million dollars. No protests were received from any municipali- 
ties in California. There were 5 protests from small towns in New 
Mexico with a total population of 1,900 people. We did not think 
it was necessary to hold a hearing in that case. 

Senator SmarHers. In other words, you let that train be discon- 
tinued on the basis 

Mr. Tuccie. The train was not discontinued, but it ceased to render 
service at 45 intermediate points in that long run of several hundred 
miles. 

Senator Smatuers. It was the judgment then of the Commission 
after a preliminary look at this that you didn’t have to have any 
further hearing? 

Mr. Tucerr. That is right, and there was no municipality in the 
State of California filing a protest. There were 5 from small com- 
munities in New Mexico with a total population of 1,900 people. 

Senator Smarners. Where I think you can be helpful to the sub- 
committee and all of us is this statement we hear continually made 
that the Commission does not do anything or have any authority or 
take any steps in the matter of discontinuance of trains. 

Could you explain that under this section 13a, actually what the 
Commission in fact does do? 

Mr. Tuaeir. Yes, sir; with the notice that is filed by the carriers 
under our rules which we have adopted to implement this section, 
they are required to file a number of exhibits which show the service 
rendered, and the number of passengers that entrained and detrained 
at the intermediate points along the route of the passenger train, other 
passenger service, their operating expenses and revenues are broken 
down as to sources, where it goes, and things of that kind. They are 
quite voluminous and give a rather complete statistical picture of the 
situation. 

Now that is studied in our Bureau of Finance, and a decision is 
reached by the Division as to whether or not to hold a hearing. 
Actually, we investigate every one, and not only that, Mr. Chair- 
man—— 

Senator Smatuers. Is it safe to say no train has been discontinued, 
except those five, where actually in fact the Commission did not 
have an investigation ? 


Mr. Tucetr. Had a hearing. We investigated these five, and let 
me add this: 

Under our rules, all of these notices or applications filed by the 
carrier, it is not only filed with us, but the same data is filed with the 
Governor of each State through which the train operates, and the 
public service commission of that State, and copies furnished to the 
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Assistant Postmaster General for Mail, and to the Railway Labor 
Executive Committee. 

Senator Case. Mr. Chairman, may I ask a question ? 

Senator Smaruers. Yes. 

Senator Case. Is the material thus filed open to the public? 

Mr. Tucee. Yes, sir. 

Senator Case. In Washington, or have you any provision for mak- 
ing this available in the area so that people can use it there instead 
of having to come to Washington to look at it ? 

Mr. Tucate. It is available in Washington only, because, as I say, 
there are many pages of exhibits and abstracts. 

Senator Casz. It would be possible to require a filing in the area, 
I suppose, in some regional office so that a material or copies of it— 
if several copies are filed, one or two more might be filed. 

Mr. Tuceiz. The Governor and the regulatory body of the State 
does get a copy. 

Senator Magnuson. How many field offices do you have in the 
United States? 

Mr. Tuceir. Seventy-odd. 

Senator Maenuson. Then it would be available in the field office, 
if someone wrote and asked for it. 

Senator Case. Mr. Chairman, may I make one further inquiry ? 

Senator Macnuson. I wanted to find out the purpose of these field 
offices. They are an arm of the ICC in that particular area, and 
surely people way out West shouldn’t be denied the rigid to look at a 
public document that belongs to the ICC if they could go to the 
field agency and make a request within reason—I don’t mean that 
you would keep the documents there or anything, but I imagine you 
would cooperate and see that they got the information. 

Mr. Tuceiz. You are right, Senator, but we have had no request 
to have one sent to the field. There are six copies filed with us. 

Senator Magnuson. Maybe a lot of people don’t know that. ICC 
fellows in the field are kind of anonymous characters, nobody sees 
them. 

Mr. Tuecie. Well, they get around pretty often. 

Senator Macnuson. In the trade they are well known, and they 
do their work, but to the average public that might be worried about a 
train discontinuance, I don’t think many of them even realize there 
is a field office. 

Mr. Tuceerr. They are usually in the post office buildin 
Federal building. 

Senator Casz. Like Members of Congress, but they find us all right. 
You point out that in the large majority of these cases, you have made 
an investigation. 

Mr. Tueere. We have made an investigation in every case. In 
five of them, we did not hold hearings out in the field where the trains 
were being operated. 

Senator Cas. This is true, is it not, that your failure to hold a hear- 
ing in the cases in which you did not leave the matter at an end with- 
out any further appeal from your decision, and that in those cases 
where you did make an investigation and decided not to invoke the 
provisions of the act with regard to further suspension, that action 
also is subject to no review by any person or body. That is true 
under the act; is it not ? 


g, or the 
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Mr. Tueere. You ask a legal question. I am giving an offhand 
opinion, this is not the Commission’s opinion because we haven't 
considered it, so far as I know, but if we do nothing, allow the notice 
to become effective without hearing, I don’t think there is any appeal 
from that. 

Senator Case. There is nothing really to appeal from. 

Mr. Tuaeie. Now there is pending i in the courts a legal action which 
involves a case where we did hold hearings and issued a pysuwe That 
has not been decided, but our General Counsel is here. I don’t know 
whether he will agree with me or not, but I am inclined to think it is 
a matter reviewable by the courts. 

Senator Casr. That would be of great interest to us. I don’t want 
to interr upt the trend of your testimony. 

Senator Smaruers. Let’s ask on that question 

Senator Case. If he might explain this particular case. 

Mr. Ginnane. It is a suit filed by the State of California, and the 
California Public Service Commission in the district court in San 
Francisco challenging the Commission’s report issued after a hearing 
authorizing the Southern Pacific Railroad to reduce, during slack 
seasons of the year, the service of its two Shasta trains between San 
Francisco and ‘Portland from a daily basis to three times a week dur- 
ing certain seasons of the year. 

That complaint was just filed about 3 weeks ago, and that was the 
case that will present for the first time the question of whether the 
Commission’s report under 13a(1) made after hearing is subject to 
judicial review. 

As the Chairman suggested, I incline to the view that it is subject 
to judicial review. 

Senator Casr. That is a case where an order was actually entered 
of approval of a discontinuance of which you had been given notice 
under the act? 

Mr. Grnnane. And after a full hearing. 

Senator Case. In your judgment, is action by the Commission nec- 
essary if it decides not to go further with the case? Is any formal 
order necessarily entered ? 

Mr. Ginnane. Strictly speaking, the only order the Commission 
issues, if after a hearing it decides not to vote on the discontinuance, 
is an order discontinuing the proceeding. 

Now technically that “might not be an order in that it doesn’t re- 
quire anybody to do anything, but there are analogous situations, such 
as where a commission, after investigating the law fulness of a rate, 
finds it lawful—it doesn’t affirmatively do anything; it just let’s the 

rate go into effect, and such rate proceedings have long been held 
reviewable, and that is a fairly close analogy to this type of situation. 

Senator Casr. Well, I think the Commission and its counsel should 
be commended for raising this issue and having a court decision 
upon it. 

Mr. Grnnane. There will be a decision some time this summer. 

Senator Smatuers. All right, Mr. Tuggle, you were explaining in 
the five cases where you did not have an investigation the reasons why 
you didn’t have an investigation—I want to change that, not investi- 
gation, but a hearing, because you investigated every case; is that 
right ? 

Mr. Tuaete. That is right. 
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Senator Case. Might I raise one more question of counsel on this 
question of review ? 

Senator Harrke. Do you have an extra copy of that list? 

Mr. Tucan. I have two copies here. 

Senator Harrkre. Maybe the chairman of the committee and the 
chairman of the subcommittee would like a copy. 

Mr. Tuaete. I have only two, but will furnish more later. 

Senator Magnuson. Mr. Chairman, before Mr. Tuggle goes on with 
this explanation, I would like to get it clear for the record as to sec- 
tion 2 on intrastate trains. 

As I understand section 2, and counsel can correct me if I am not 
correct in my analysis, the ICC can act in intrastate train discontinu- 
ances when the State commission has denied the application for dis- 
continuance, or where the State authority has not acted upon the 
application within 120 days. Is that correct ? 

Mr. Tucere. That is correct. 

Senator Magnuson. Then the ICC upon petition can step in? 

Mr. Tucerr. It comes to us, then. 

Senator Magnuson. Now supposing no one petitions you in this 
case. Supposing there is an intrastate train, and they ask the State 
commission to discontinue it, and 120 days has elapsed and no one 
applies to the ICC, it could go on for a long period of time, could it 
not 4 

Mr. Tuaetr. We wouldn’t even know it was pending. 

Senator Magnuson. You take no initiative on intrastate trains, if 
and until after those two things happened, and if and until the peti- 
tioner to discontinue would come to you? 

Mr. Tueere. That is right. We would have no jurisdiction until 
that is done. 

Senator Magnuson. I wanted to get that clear, because the intra- 
state trains, under the act, involve a different situation procedurally. 

Mr. Tucerr. Yes, sir. 

Senator Magnuson. Have you had applications for the discontinu- 
ance of international trains? 

Mr. Tucerr. Not that Iam aware of. 

Senator Magnuson. Would your counsel consider that you had 
more on international trains ? 

Mr. Grnnane. Somewhat off the cuff, sir, over the American seg- 
ment of that transportation, yes. 

Senator Macnuson. And if you decided you had authority over the 
American section, you would apply the authority that you have in sec- 
tion 1? In other words, you would consider it legally, for legal pur- 
poses, an interstate train, would you not ? 

Mr. Ginnane. I think so, sir. 

Senator Maenuson. You would have to, 

Mr. GrnnaneE. I had never thought of that point, but I think so. 

Senator Magnuson. The reason I asked, Mr. Chairman, is that 
there are posed some questions out in my country, for instance, where 
there are international trains in which the Post Office Department 
has some kind of a consolidation scheme that is supposed to save 
money, it never does, but it is supposed to save money, and they have 
taken off the mail on two or three international trains, and then the 
railroads will want to discontinue those international trains. 
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I was wondering where the public interest was involved whether 
there was any authority to determine, but you have had no applica- 
tions to date so far as you know ? 

Mr. Tuceits. We have had none. 

Senator Magnuson. All right. 

Senator Casz. Mr. Chairman, pursuing that question further with 
counsel if I may for just a moment, which we were discussing earlier, 
as to the appealability of an action by the Commission under section 
1, you, of course, are aware of the action of the three-judge Federal 
court in the New York case in which two of the judges, or the ma- 
jority of the court, decided no appeal lay, and in which the dissenting 
judge, Judge Smith, one of our fine district judges in New Jersey, said 
that under this interpretation the public is divested ? 

Mr. Grnnanf. I am aware of the opinion, sir. 

Senator Casr. They have had their day in court only to be told 
they have no day in court. 

Senator Butter. That is the case of any unsuccessful litigant. 

Senator Casr. I hate to disagree with my distinguished colleague 
from Maryland, but the actual effect of the court decision in that case 
was, and I take it that the appeal that you are now taking, or that 
is now being taken in the California case would seek to reverse the de- 
cision. The decision of the two-judge court was, there was no juris- 
diction in the court to review that particular case. 

Mr. Ginnane. The decision was that there was no jurisdiction to 
review the Commission’s decision not to conduct a hearing. 

Senator Casr. Precisely. 

Mr. Ginnane. That was not a case in which the Commission had 
held a hearing under the 1958 act. 

Senator Cass. I realize that. 

Mr. Grnnane. On the pending case in California, there the Com- 
mission has held a hearing. 

Senator Casr. So you make a distinction, or suggest one may lie 
between a case where the Commission decides not to make an investiga- 
tion within the terms of the act, and those wherein investigation is 
made and the Commission goes through the motion of entering an 
order ? 

Mr. Grnnane. Oh, yes, we have to recognize there may be a dis- 
tinction, because in an analogous situation where the Commisison de- 
clined to suspend a newly filed rate, the Commission’s refusal to re- 
view is not reviewable by the court. 

Senator Casr. You believe that the court’s decision in the New 
York case was probably correct ? 

Mr. Ginnane. I[ do, sir, and more important, the Supreme Court 
confirmed the judgment of the three-judge court. 

Senator Casr. I think you probably can’t go much higher, but the 
point is here that at least in those cases where the Commission decides 
not to investigate under the present laws there is no appeal. 

Mr. Ginnane. That is correct, sir. 

Senator Casg. Thank you. 

Mr. Tueeir. The decision of the statutory court is not inconsistent 
with the position we have expressed here this morning, and would not 
be a rule of law in the case pending in the California court. 

Senator Casr. The distinction being that in that case you have 
undertaken an investigation. 
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Mr. Tucatr. That is right. 

Senator Casp. Thank you. 

Senator Burier. Following up the question of the chairman in con- 
nection with intrastate trains, have you ever had an application for 
the discontinuance of an intrastate train ? 

Mr. Tucete. Yes, a number of them. 

Senator Butter. And they recur after the local public utility com- 
mission or whatever it is has passed on the case, then for the first time 
you get jurisdiction on petition ? 

Mr. Tucere. That is right, it has to come to us on petition. 

Senator Butter. And you have had those petitions, and they have 
been considered, and I understood you to say you have never dis- 
continued an intrastate train, is that correct ? 

Mr. Tuceir. Not under paragraph 2. 

Senator Buriter. Now, Mr. Commissioner, may I ask you one 
question. 

You later on will deal with other provisions of this bill. 

Mr. Tucetr. Yes. 

Senator Burier. This is a very broad bill, is it not? 

Mr. Tucete. It is, indeed. 

Senator Butter. Would it be fair to say the railroad couldn’t even 
change the time of departure of a train without coming to your Com- 
mission under this bill? 

Mr. Tvuceete. I don’t want to be dogmatic, but I don’t think so. 

Senator Butter. Would it have to do with the makeup of trains? 

Mr. Tucetx. In all probability, it would. 

Senator Butter. If there were no passengers on the platform and 
they want to knoc': off a pullman car, they couldn’t do it unless they 
came to your Commission and asked, is it that broad ? 

Mr. Tueete. Probably. 

Senator Butter. They probably could not do it and the act would 
be that broad ? 

Mr. Tucerr. Yes. 

Senator Smaruers. You are talking about the proposed bill ? 

Mr. Tusacte. S. 3020. 

Senator Butter. That isright. And you deal with that later? 

Mr. Tucate. Yes, sir. 

Senator Smatuers. Now, just to see if I understand it very clearly, 
under the present law, which we are talking about, and which is 
sought to be changed here, in fact you people have had an investiga- 
tion in every case where there had been a discontinuance requested, 
and you have had hearings in all of those cases except five? 

Mr. Tuacete. That is right. 

Senator Smaruers. So any statement that this is done without ac- 
tion by the Interstate Commerce Commisison is not supported by your 
statement. 

Mr. Tucete. It is not correct. 

Senator Harrxe. On this chart, this is something I have heard 
comment on pro and con, but from my reading of the chart in a 
hurried analysis, there was either partial or complete discontinuance 
in all but three cases on this chart, isn’t that right? 

In other words, continuance was required only in three cases? 

Mr. Tucetr. No, sir. It is in nine cases. 
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Senator Harrke. Well, then, I just can’t read. Can you identify 
the number for me? On the first page I don’t find any. Do you find 
any ? 

Mr. Tuaate. I will find them for you if you will give me a moment. 

Senator Harrke. Are there any on the first page? 

Mr. Tuacete. I see none on the first page. On the second page, the 
second case on there, 20430, the L. & N., partial continuance required. 

Senator Harrxe. What I said was in only three cases was there no 
change in the service. 

Mr. Tueeie. Well, I haven’t tabulated that so I can answer it. 

Senator Harrxe. It doesn’t take but a mnute. If I am wrong, I 
want to know. I have read through, and either partial or complete 
discontinuance occurred in all but three cases. 

Mr. Tucete. That may be true. I don’t have it tabulated. 

Senator Harrxe. That is the question I asked and you said I was 
wrong. I want to make clear whether I was right or wrong. 

Mr. Tucete. I said continuance was required in whole or in part 
in nine proceedings. 

Senator Harrxe. There was either discontinuance in whole or in 
part in all but three cases; is that right ? 

Senator Case. Those statements would be consistent. 

Senator Harrxe. They could be, they would not necessarily have 
to be consistent. 

Senator SmatuHers. Well, wouldn’t it depend upon what they asked 
for in the first instance? If the train asked for total discontinuance, 
and the Commission said “we will let you continue half, we want you 


to run certain others,” then, of course, you get into a question of 
semantics. 


Mr. Tucerx. The Senator is right. 

Senator Harrxe. Take case 20529 at the head of page 3. There 
was a partial discontinuance which left two Saturday trains, and 
took off Saturday trains and six on Sunday. In your opinion, that is 
still a partial continuance of service ? 

Mr. Tuceix. Certainly, but you are right about the three. 

Senator Hartke. In other words, we are agreed there are just three 
out of all of them so far? 

Mr. Tueetx. That is right. 

Senator SMATuHerRs. Now, on this one other question, may I ask, you 
said there were 49 proceedings for discontinuance, and apparently in 
following up the Senator from Indiana’s statement in all but three 
you have permitted either total or partial discontinuance, depending 
on how you look at it, but accepting his word. 

Mr. Caneliniicnes. how many trains are there that operate in the 
United States ? 


Mr. Tucete. I don’t know the exact number, but there are upward 
of 4,000 passenger trains. 

Senator Smatruers. So what percent of discontinuance would you 
say that has been granted since the act of 1958 in comparison with the 
total number of trains in operation ? 

Mr. Tucetz. Oh, roughly, 2 percent. 

May I say this, the State commissions permit more trains to be 
discontinued than we do. I have no exact figures on what is going on 
in the State commissions, but I heard the Senator from New Jersey 
mention a decline of perhaps 200 passenger trains in his State. 
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They certainly were not discontinued by our Commission, they must 
have been by the State commission over a period of several years, 
whatever the figure was. 

Senator Smatruers. All right, sir, if there are no other questions on 
this point—— 

Senator Yarsorover. I have a question. Is that 4,000 passenger 
trains In operation / 

Mr. Tuecre. Upward of 4,000. 

Senator YAarsoroucH. And the number discontinued 1s 100 ? 

Mr. Tueerr. All told, it is 108 trains. That is 54 round trips. 

Senator Yarsnoroucn. That 108 trains includes commuter trains? 

Mr. Tucere. Yes, sir. 

Senator YArsorouGH. Do you know offhand how many of these dis- 
continued were carrying m: ail and how m: iny were not ? 

Mr. Tuecrr. No, sir. 

Senator YarsoroueH. Could you get that figure ? 

Mr. Tucetr. We can do that. 

(The information requested follows :) 

INTERSTATE COMMERCE COMMISSION, 
Washington, May 31, 1960. 
Hon. GeorGe A. SMATHERS, 
Chairman, Subcommittee on Surface Transportation, Committee on Interstate 
and Foreign Commerce, U.S. Senate, Washington, D.C. 

DeEAR SENATOR SMATHERS: In the course of the hearing held March 24, 1960, 
before your subcommittee on S. 3020, Senator Yarborough requested (p. 42 of 
the transcript of proceedings) that I supply information as to the number of 
mail-carrying trains involved in discontinuances effected under the provisions 
of section 13a of the Interstate Commerce Act. 

The statement furnished your subcommittee showed that 101 trains had been 
discontinued after formal investigation and hearing under the provisions of 
section 13a(1). Of these trains, 67 carried mail and 34 did not. The statement 
further showed that seven trains were involved in notices which became effec- 
tive without institution of a formal investigation, all of which were mail- 
carrying trains. Of these seven trains, five were discontinued and only schedule 
changes, eliminating certain stops, were made in respect of the other two trains. 

If I can be of further service, please call upon me. 

Sincerely yours, 
KENNETH H. TUGGLE, 
Commissioner. 

Senator McGer. You mentioned you had no record of how m: ny 
trains the State commissions would cut off. My only question is, 
would it not have some bearing upon the business of the Federal 
Commission to know at least what was going on in the State jurisdic- 
tion on this question ? 

Mr. Tvaeir. Well, it would be interesting information, but with 50 
different State commissions, or at least 48 State commissions, we 
couldn’t very well keep up with all their ac tivities. 

Senator McGer. I was only interested in terms of the transporta- 
tion problems as a whole. I wasn’t sure in my own mind how you 
could find it possible to separate the two completely, and that at least 
the information, I would guess, would have been available to you. 

Mr. Tuactr. No; we don’t have that information. I am sure we 
could get it by writing the various commissions. 

Senator McGer. It would have no bearing, even the information, 
upon the decision made in terms of the nature of the problem, the im- 
pact, the consequence—— 
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Mr. Tvectr. Yes, in the overall sense, it would be entitled to some 
evaluation, but just what weight to give it, L wouldn’t know. 

Senator McGrr. That is all I have, Mr. Chairman. 

Senator SMaruHers. All right, sir. 

Now, Mr. Tuggle, you may pick up with your statement. 

Mr. Tucerr. Yes. I discussed one of the cases where we did not 
conduct a hearing. I will take up another one. 

On page 4, the second item from the bottom, 20711, a Louisville & 
Nashville Railroad service between Montgomery, Ala., and New 
Orleans, La. | 

The L. & N. proposed to discontinue a passenger train. The average 
number of passengers on that train in one direction was 19, and in 
the other direction the average number was 43. The estimated out-of- 
pocket: loss in 1958 was over $250,000. It operated six other passen- 
ger trains over the line involved. 

Senator ScnorrreL. How many miles was the operation ? 

Mr. Tuceie. From Montgomery to New Orleans, quite a distance. 

‘here was bus service at all points. 

We received 10 letters of protest, none from either State or any 
ce ne & 

Senator Smaruers. So you had an investigation but no hearing? 

Mr. Tucan. No hearing. 

Senator Smatuers. All right, sir. 

Mr. Tucerir. Another is on page 5, the next to the top item, 20727, 
the Delaware, Lackawanna & Western between Scranton, Pa., and 
Binghamton, N.Y. This was a train that operated between Hoboken, 
N. 5. and Binghamton, N.Y., via Scranton, Pa. Notice was to dis- 
continue service between Scranton and Binghamton which averaged 
two passengers per train. We let the notice go into effect. There 
were other trains over the line. There were buslines, airlines. It 
saved about $30,000 a year. That train was averaging two passengers. 
We did not have a hearing on that. 

Another item is at the bottom of page 5, 20799, Spokane, Port- 
land & Seattle Railroad, between Portland, Oreg., and Pasco, Wash. 

The train averaged 14 passengers in one direction, 11 in the other 
direction. The carrier operated four other passenger trains over the 
line. Over 90 percent of the passengers entrained or detrained at 
stations served by other trains of the carrier. The estimated loss in 
1958 was $125,000. There was bus service. We received protests 
from the Railway Labor Executive Committee and from two indi- 
viduals. 

Senator Smatnuers. Now, is that customary in all of these investiga- 
tions to determine whether or not there is bus service or airline service, 
before you decide? 

Mr. Tucatr. Certainly. The data that is filed with the application 
contained information about other service. 

Senator Smarners. Now, under that law, the information had to 
be filed with the Governor of the State and the State public utilities 
commission ? 

Mr. Tucatr. Yes, sir. 

Now, the other proceeding wherein we did not have an investigation 
is the first. one on page 1 of this exhibit, 20291, the New York Central 
Railroad-Weehawken ferry. Before the passage of the 1958 act, an 
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application was filed in 1954 to permit the discontinuance of the ferry 
service between Weehawken, N.J., and 42d Street and Courtland 
Street in New York City. 

There were protracted hearings on that. The public service com- 
missions of New Jersey and New York organizations of the various 
counties, municipalities, commuter associations, and the brotherhoods 
participated in it. The protestants were represented by more than 
25 lawyers, and we held protracted hearings. 

The evidence showed that the ferry had been operating at a loss 
since the early 1930’s, with the exception of perhaps 1 or 2 years 
during the war. The losses had reached the point where, for the last 
few years before the application was filed, they were exceeding $1 
million a year. 

We had these protracted hearings. They had been considered b 
the Division, by the full Commission, it had been briefed, ae. 
excepted to, and we permitted the discontinuance of the ferry service, 
and the case went into court, well, it was pending in court at the 
time the 1958 Transportation Act became effective. The carrier filed a 
proceeding under that to discontinue, they were still operating it while 
the matter was in litigation. 

We had just spent 3 years in hearings, reading briefs and hearing 
arguments about the matter, and it seemed that it wasn’t required that 
we go back and start where we did 3 years ago, so we did nothing 
about the notice. 

Now, we have been discussed and mentioned a good deal because 
we let it be discontinued without a further hearing. Technically, we 
did permit it to be discontinued without a hearing under the 1958 
act, but we had just finished 3 years of hearings before the 1958 act 
was involved. An that would have been done would duplicate the 
record and go through the same thing again. 

Senator Casz. If I might interject here: Isn’t it a fact that your 
discontinuance of the ferry, or permission to discontinue without an 
investigation, made it impossible for anybody to make an appeal as 
the court determined? That isa fact? 

Mr. Tuceie. That may well be. 

Senator Casz. So that this technicality as you describe it resulted, 
in effect, in depriving 5,000 passengers of that railroad of service 
without an appeal. 

Mr. Tuceir. That may well be. As you say, we tried to interpret 
the statute this morning without sufficient consideration, but that 
may well be. 

Senator Casp. This is not a criticism of the action of the Com- 
mission in this case, because it might well be, and I am sure you did 
not have in mind that your objection in letting this discontinuance 
take effect without investigation would deprive these people of appeal. 

You thought this matter had been heard sufficient! , hearings had 


been had, and all the rest, and no further action was necessary, but 
the net result was that there was nothing which these 5,000 pas- 
sengers could do by way of appeal to any court because of the action. 

Mr. Tucexe. It may be, but in the connection let me read you from 
the decision of the statutory court in regard to that. The three-judge 
court said: 
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“We find no suggestion in the present record that the Commission 
acted arbitrarily or capriciously in deciding not to investigate the 
proposed ferry discontinuance. The Commission expressly reached 
its determination not to investigate the proposed discontinuance of 
ferry service upon consideration of the records in finance docket Nos. 
18781 and 3239,” the two proceedings I mentioned. 

The evidence embodied in those dockets was presented in an ad- 
versary proceeding before the Commission to which the plaintiffs, 
plaintiff intervenors, and railroads were parties, which extended over 
a period of more than 2 years, in the course of which the issues of 
public convenience and necessity and effect upon interstate commerce 
with respect to the continued operation of the ferries was thoroughly 
explored. The record of the full Commission in the 1957 ferry pro- 
ceeding was filed in that year. Although in the 1957 ferry proceed- 
ing was filed in that year. Although this court is not here concerned 
with sufficiency of the evidence, and so forth. 

The three-judge court said we had considered these other records, 
which we had. 

Senator Case. But, again, I repeat the result was you decided not 
to investigate, so far as you were concerned; even under the present 
interpretation of your powers by counsel, which is the subject of this 
pending California action, you had no chance to issue an order on 
condition, for example, that bus service be substituted for the ferry 
service so far as the rail passengers were concerned. That was one 
effect of your failure to take this matter under investigation, and the 
other, of course, as I said before, was there was nothing from which 
these 5,000 railroad passengers on the west shore, who depended 
entirely for their transportation on the railroad, could appeal. 

Mr. Tuccir. That may well be as a result of our decision. I did 
read in the newspaper, though, that the carrier had offered to lease 
the ferry to the port authority or any other public body for a dollar a 
year if they wanted to continue to operate. 

Senator Case. I think that is, in general, true, though I don’t know 
all the ramifications of it. The Day Line did apparently want to 
run it sometime, but I don’t know what the negotiations on that 
score represented at all; but insofar as alternative service to New 
York City from Weehawken, at the end of the road, so to speak, 
there was no chance for you under the proceeding you took to suggest, 
even, let alone to order, some kind of substitute service. 

Mr. Tucern. That may well be. That was the first proceeding we 
had under the new act. 

Senator Caspr. I know. 

Mr. Tucan. In that connection 

Senator Smaruers. May I ask you a question? Is it not a fact 
that the whole Weehawken Ferry case was an unusual case ? 

Mr. Tuecie. Most unusual. 

Senator Smaruers. In that actually there are only two ferry serv- 


ices in the United States now in operation, isn’t that correct? There 
is not more than three or four. 


Mr. Tuecir. There are very few. 

Senator Smaruers. I think the testimony last year was there were 
only two, and this was one of them. They had a place in the “no 
man’s land” of jurisdiction because the State didn’t have the au- 





56451—60——_3 





30 PROPOSED PASSENGER TRAIN ACT OF 1960 


thority. Would you not agree that the legal problems which arose 
in connection with the Wee hawken Ferr y case were unusual and would 
probably not arise again under this act in a hundred years ? 

Mr. 'Tueets. I think they were unique. 

I would like to file for the record a copy of the report of the Com- 
mission and its report on reconsideration in the Weehawken Ferry 
case. 

Senator Smarners. They may be included. 

Senator Case. In regard to lack of jurisdiction in cases of this sort, 
there has been another case, the Lackawanna Ferry case, which pointed 
up the “no man’s land” again where the railroad has filed notice of 
intention at least to discontinue the ferry without any application to 
anybody at all. 

Mr. Tucere. It has not been filed with us. 

(The information above referred to is as follows:) 


STATE OF NEW JERSEY V. UNITED STATES (168 F. Supp. 324) 


[14] We find no suggestion in the present record that the Commission acted 
arbitrarily or capriciously in deciding not to investigate the proposed ferry dis- 
continuance. The Commission expressly reached its determination not to in- 
vestigate the proposed discontinuance of ferry service upon “consideration of the 
records in Finance Docket No. 18781 (N.Y. Central R. Co. Ferry Abandonment, 
295 1.C.C. 385 and 519) and Docket No. 32359 (Fares and Changes via Wee 
hawken Ferry).” The evidence embodied in those dockets was presented in ad- 
versary proceedings before the Commission to which the plaintiffs, plaintiff- 
intervenors and the railroad were parties, and which extended over a period of 
more than two years in the course of which the issues of public convenience and 
necessity and effect upon interstate commerce with respect to the continued 
operation of the ferries were thoroughly explored. The report of the full Com- 
mission in the 1957 ferry abandonment proceedings was filed in May of that year 
although this Court is not here concerned with the sufficiency of the evidence 
before the Commission to support its report and recommended certificate. More 
over, there has been no offer to show in this case that either the Commission or 
the railroad has been guilty of any violation of law or breach of duty which 
could cast suspicion upon the propriety of the Commission’s determination to 
refrain from investigation of the railroad’s proposed discontinuance of ferry 
service. (See p. 346 for ICC decision and ICC Finance Docket No. 18781.) 


Senator Case. I appreciate your correction. They have indicated 
their intention to do this, and they have stated publicly without chal- 
lenge, I think, that under the law as it now stands nobody can stop 
them. 

Mr. Tucerr. They may be taking a big chance on that. 

Senator Case. I think you may ‘be right, but also I think under the 
state of the law as it now exists, State ‘and Federal law, they have at 
least made that claim. 

As a matter of fact, my assistant points out that discontinuance of 
certain ferry service has alre: idy taken place by the railroad, and we 
have, I believe, a communication from you advising us to that effect. 

Mr. Tucarr. I will continue with my statement. If the Commis- 
sion institutes such an investigation, 1t may also by order—served 
upon the carrier at least 10 days after the effective date of the pro- 
posed discontinuance or change—require continuance of the service 
pending hearing and decision, but not for a longer period than 4 
months. At the end of 4 months, the carrier may put into effect the 
change or discontinuance, even if the Commission’s investigation is 
not concluded. 
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After a hearing, if the Commission finds that the operation or serv- 
ice of such train or ferry is required by public convenience and neces- 
sity, and will not unduly burden interstate or foreign commerce, it 
may by order require the continuance or restoration of operation or 
service of such train or ferry in whole or in part although the 4 months 
have expired. 

The Commission may require continuance or restoration of the 
service only if it finds that the service— 
is required by public convenience and necessity and will not unduly burden in- 
terstate or foreign commerce. 

In Finance Docket No. 20348, Great Northern Railway Company— 
Continuance of Service, Williston, N. Dak., and so forth, decided 
February 6, 1959, the Commission stated that— 

We do not deem it necessary at this time to decide who has the burden of proof 
in investigation proceedings under section 13a(1). 

We are inclined to believe, however, that the burden of proof is 
upon those objecting to the change. Im the Great Northern case we 
also found that we had no power to impose conditions for the pro- 
tection of employees. 

Paragraph (2) of section 13a contains the following provisions pur- 
suant to which the Commission may authorize the discontinuance of 
intrastate trains and ferries: 

It applies where discontinuance is prohibited by the constitu- 
tion or statutes of a State or where the State authority has denied 
the application or where such authority has failed to act upon an ap- 
plic: ition within 120 days from its filing. 

Senator Magnuson. Now, Mr. Tuggle, have you had any cases 
since the institution of the act where the State authority has denied 
the discontinuance, and there has been a petition to the ICC, and they 
have allowed the discontinuance ? 

Mr. Tuaete. No, sir. 

Senator Magnuson. You have had none to date? 

Mr. 'Tuce ir. None to date. We have pending cases in which that 
might happen. 

Senator Magnuson. How many cases do you have pending where 
the State authority has denied the applic: ution, and they have ap- 
pealed to the ICC under section 2 to review the matter! 

Mr. Tuceir. That isn’t broken down as to reasons. 

Senator Macnuson. Generally Sones 

Mr. Tuacie. Actually there are 18 proceedings pending. 

Senator Magnuson. And will you put those proceedings in the rec- 
ord for us? 

Mr. Tucere. Yes, sir; they are a part of the exhibit I have already 
offered. 

Senator Macnuson. And these are cases, as I understand it, intra- 
state cases, where the State public service commission, or whatever the 
name may be in the individual State, has denied the railroad’s dis- 
continuance petition, and then they have appealed, as it were, to the 
ICC for discontinuance ? 

Mr. Tucetr. Or there might be one or more where they hadn’t 
taken action within 120 days. 
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Senator Maenuson. Or cases where the State authority has failed 
within 120 days to act ¢ 

Mr. Tucete. That is right. 

Senator Magnuson. All right. 

Senator Casr. The section also gives jurisdiction in cases where 
discontinuance of intrastate trains is prohibited by the constitution or 
statutes of the State. Are there any such cases ? 

Mr. Tueeie. Pending? I don’t know the grounds of these cases. 
They are still being processed. 

Senator Case. As a matter of your general information, are there 
any constitutions or statutes of any State that prohibit discontinuance 
of trains that you know of? 

Mr. Tueete. Mr. Baker tells me all these proceedings involve State 
commission cases. 

Senator Casg. I appreciate that, but further can you tell me from 
your general information whether there are any State constitutions 
or statutes which prohibit discontinuance of trains? I wonder what 
the purpose of that language is in this section. 

Senator Maenuson. Well, there is no State that prohibits the dis- 
continuance of a training, but most States give the public service com- 
mission the authority in a particular case to prohibit the discontinu- 
ance. 

Senator YarsoroucH. On this point, let me ask one question. Aren’t 
there some cases in the country where railroads have gotten grants 
from States on condition that they maintain service, gotten grants of 
land, money or things of value on the condition that they maintain 
service between certain cities, and built railroads on that, and haven’t 
they litigated and haven’t those States or cities or counties gotten 
judgments against them requiring them to continue service as a part 
of the consideration for these initial grants of property and land that 
they received ? 

Aren’t there instances like that ? 

Mr. Tucete. I have read in my general reading that there is a State 
or two where that applies. 

Senator YarsoroucH. Back from the early days, and isn’t that a 
class that is protected under State laws ? 

Mr. Tucetx. That is probably what the State laws were designed 
to meet. 

Senator Smatuers. Go ahead, Mr. Tuggle. 

Mr. Tucerz. An intrastate train or ferry may be discontinued only 
with the prior authorization of the Commission granted after a hear- 
ing and upon findings by the Commission that the present or future 
public convenience and necessity permit of such discontinuance or 
change and that the continued operation or service of such train or 
ferry will constitute an unjust or undue burden upon the interstate 
operations of such carrier or carriers or upon interstate commerce. 

Senate bill 3020 takes an approach to passenger train service radi- 
cally different from the provisions of section 13a, which it would 
repeal and supplant. Enactment of section 18a did not vest the 
Commission with authority to regulate passenger services generally, 
nor did it impose any additional requirements upon the carriers re- 
specting such services. It merely afforded them a means of obtain- 
ing relief from State requirements. In contrast to the permissive 
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nature of section 13a, for example, proposed new section 1(23) (a) 
would prohibit the discontinuance of passenger trains or ferries 
which operate physically interstate unless authority to do so is ob- 
tained from the Commission or a State regulatory agency. As I 
have already pointed out, under the present statute, if no State laws 
are applicable, a railroad may change its passenger service at will, 
unless, of course, it amounts to a complete abandonment of line within 
the purview of section 1 (18). 

S. 3020 would give the Commission broad general duties and re- 
sponsibilities with respect to such services, and would require the rail- 
roads to make every reasonable effort to maintain sufficient passenger 
service to meet military and civil defense needs in time of national 
emergency, and provide safe and adequate service to the public, in- 
cluding minimum standards of sanitation and comfort, convenient 
operating schedules, and adequate equipment. 

In vesting the Commission with such broad general authority over 
passenger train services , the bill presents a question as to the effect it 
would have upon existing State laws and upon the exercise by State 
authorities of jurisdiction over services performed by interstate rail- 
roads. At present, this matter is left to the States, but if the Con- 
gress should legislate on this subject, as proposed in this bill, the ex- 
tent to which State authorities could thereafter exercise jurisdiction 
would be open to conjecture. The bill also seems to be somewhat 
inconsistent in this connection. It would charge the Commission 
with certain duties and responsibilities with respect to passenger train 
service, but would permit the carriers to discontinue services with the 
approval of State authorities, but without review of such action by 
the Commission. The Commission would thus be charged with re- 
sponsibilities for matters beyond its control. Therefore, if this bill 
is favorably considered, we believe that it should be amended to spell 
out more clearly the extent to which the Congress wishes the Federal 
Government to occupy this field and the authority which is to be left 
in the States. 

Senator Macnuson. Mr. Tuggle, right there, if the chairman will 
permit me, and I think it ought to be ‘clear for the record that when 
we discuss this bill we are discussing a proposal in which the very 
reason you people are here is to make § suggestions as to proper amend- 
ments and things of that kind. I don’t think any one bill of any 
magnitude ever passes Congress the way it is written, because we 
don’t have the legislative capacity to put everything in a bill in its 
initial writing that will take care of the objectives. 

Now, the purpose of S. 3020, in this case, was to correct what we 
thought was a lack of author ity in cases where a train was not dis- 
continued, or where the Commission would say a train should be 
operated, to have the type of service that was sufficient and adequate 

the train was going to be operated in the public interest, con- 
venience, and necessity. 

Let me ask you this. Do you now have the authority—I will ask 
first on an intrastate train—to determine the type of equipment, or 
convenience, or sanitation, or comfort on a train that is required to 
operate ? 





34 PROPOSED PASSENGER TRAIN ACT OF 1960 


Mr. Tucerx. No, sir, not unless it goes so far as to affect safety. 

Senator Magnuson. Do you have the authority on an interstate 
train ? 

Mr. Tuaetx. No, sir. 

Senator Macnuson. Just safety ? 

Mr. Tueerx. Right. 

Senator Macnuson. Now, would you as a general proposition be 
opposed to the ICC being given some limited or modified authority, 
or general authority, that when a train is to be operated it should 
operate under certain conditions of sanitation, comfort, operating 
schedules, and adequate equipment ? 

Mr. Tucan. Well, Senator, this bill as we understand it 

Senator Magnuson. Leaving the bill out, I am asking you if you 
are opposed to that kind of authori ity. 

Mr. Tuceir. Yes, we don’t want to become sanitary engineers. 

Senator Macnuson. Well, let’s not get down to that. I am talk- 
ing about the whole thing, an adequate train. Would you be op- 
posed—it is a simple question. 

Senator Burier: Would that apply to all forms of transporta- 
tion ? 

Senator Magnuson. We are talking about trains, but it could apply 
toall. Let me ask about trains, first. 

Mr. Tween. No, sir, we have all the jurisdiction we want over 
them now. We would prefer not to take on any more administrative 
functions of that kind. 

Senator Magnuson. Now, if a train that was required to be oper- 
ated, a passenger train, w ould not measure up to normal standards of 
sanitation, comfort, schedules, or adequate equipment, it did not meas- 
ure up to it, who do you think should suggest in the public interest 
that these matters be taken care of—the State agencies 

Mr. Tucetz. Well, as to certainly the intrastate trains, and as to 
station facilities and terminal facilities, the State commissions have 
jurisdiction over that matter. 

Senator Magnuson. Well, now, who do you think should have the 
authority to take care of a situation, if it did exist in that respect, 
in interstate trains ? 

Mr. Tuceir. Well, I take it your question would apply, for exam- 
ple, as to whether they should operate a dining car or a pullman car. 

Senator Macnuson. I am talking about an adequate train. If a 
train is required to operate between two interstate points, and you 
say you have no authority to determine the type of equipment, the 
sanitation, comfort, schedules, the whole operation, you have no 
authority now to determine that at all, and I ask you the simple 
question who do you suggest should have that authority, or do you 
contend that the authority ‘should not exist ? 

Mr. Tucair. Well, I have no suggestion, speaking for the Com- 
mission, to make about that. 

Senator Burter. Mr. Commissioner, doesn’t the competitive situa- 
tion take care of that? 

Senator Macnuson. Let me finish my question, John, and then I 
will let you. 

Senator Smaruers. Well, may I ask you this question, which would 
help me understand your quest ion. What do you mean “adequate”? 
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You say we have to have adequate facilities. There are some peo- 
ple who like to bring their lunch, some people buy their lunch when 
they get off, and some people want to eat it on the train. What 
would be adequate? 

Senator Magnuson. Adequate would be what would be determined 
by the Board, the Commission, the State, or the Interstate Commerce 
Commission that would be given the authori ity. 

I asked first whether or not the Commissioner would be opposed 
to such authority being given to the Commission, and he said he 
would be. Then I asked him the simple question whether or not he 
thinks anyone should have this authority, and he says the States 
should have it so far as intrastate trains are concerned. 

Mr. ‘Tccein. Senator, I think they assert it now over trains that 
operate within their States. 

Senator Magnuson. The Senator from Florida asks what is ade- 
quate. I don’t know what is adequate. Some persons’ needs are 
different than other persons’ needs. Some people want more of this 
and less of that, but the point I made is whether or not there should 
be any authority resting anywhere to determine at least some mini- 
mum rules of what is an adequate train as to sanitation, as to com- 
fort, as to operating schedules or equipment. 

Mr. Tucerr. Well, I think for the most part the State commissions 
assert such authority now. 

Senator Magnuson. On intrastate trains? 

Mr. T'vecrr. And interstate, too, so far as it operates within their 
State. 

Senator Magnuson. Could you furnish for the record what rules 
and regulations any State authority of the United States has made 
in that respect ? 

Mr. Tucerx. We will try to find them, yes, sir. 

ropes Macenuson. I ‘don’t know of any particular one. It is 
true, a facility in a town is subject to the rules of the town laws as 
to sanitation or fire hazards, or things of that kind, but I am talking 
about the train. 

Mr. Tucerr. I undersstand. We will see if we can find any. 

(This information, furnished by ICC, is on file with the committee.) 

Senator Magnuson. I am not discussing the problem of continu- 
ance or discontinuance of trains, but I assume that when the Commis- 
sion agrees a train should be continued in passenger service, after 
hearings or after discussion that it should be continued, that then there 
should be some authority to say that that train is adequate. 

Senator Smarners. M: ay I ask this question ? 

Senator Maenuson. If the Senator from Florida—who doesn’t 
travel trains very much because of the distance he has to go, and maybe 
when he does travel by train they are the crack trains, let’s say—wants 
to know what I mean, get on one of these locals that the Commission 
has decided should be continued as a local, and you will have all kinds 
of suggestions to make. 

Senator Smatruers. There is no question about that, and I think 
that is one of the reasons that probably trains are losing a lot of their 
business. 

Senator Maanuson. I don’t set the standards, but { am wondering 
whether or not there should be some authority, and the railroads prob- 
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ably want to have the best train they possibly can have, but some of 
them are pretty bad. 

Senator Smatuers. Now, may I ask the chairman this question ? 

The Interstate Commerce Commission also has jurisdiction over 
the buses, do they not ? 

Mr. Tuceir. Yes, sir. 

Senator Smaruers. They have jurisdiction over the inland water 
carriers, do they not ? 

Mr. Tuaetz. Yes, sir. 

Senator Smatuers. Now, I would like to get your judgment as to 
whether or not you think the Interstate Commerce Commission should 
also set the rules as to whether or not the buses are running adequate 
service, and whether or not the inland water carriers are running 
adequate service in the same context that my distinguished friend 
and chairman raises that question ? 

As I understand it, you said that you did not seek additional juris- 
diction over anything other than the safety which is what Congress 
has now given you ? 

Mr. Tucetz. That is right. 

Senator Smaruers. The rest of it in your judgment is a matter for 
managerial judgment, good or bad. 

Mr. Tuceiz. Competitive factors enter into it. 

Senator Smaruers. If they don’t ride the trains, they take planes, 
and so on. 

Senator Magnuson. I just wanted the attitude of the Commission 
on whether or not they should have this authority. I think it becomes 
very important in cases where there is no competitive feature involved 
on passenger trains, where they have deliberated and said this train 
should continue and give service, whether there should be some au- 
thority as to what kind of service, other than just safety. 

Now that doesn’t rest particularly anywhere. If it does rest with 
the State commissions, I don’t know of any particular cases where 
they have done a great deal about it. 

enator SMatuers. The Senator from Indiana. 

Senator Hartke. My question to you is this: In regard to your 
statement, and certainly without inferring or expressing any opinion 
on what the distinguished chairman asked about, or your answer, but 
the opinions which you expressed, are those the opinions of the Com- 
mission or your personal opinions? 

Mr. Tucerr. Well, as to whether we would prefer to not take on 
additional duties, I am speaking for myself. 

Senator Harrxe. What is the opinion of the Commission on this 
matter ? 

Mr. Tuccitx. We don’t want to get into any more administrative 
functions. 

Senator Harrxe. Is this your personal opinion ? 

Mr. Tucerx. We haven’t formally considered it. 

Senator Harrxe. In other words, you are expressing your personal 
opinion ? 

Mr. Tucete. That is right. 

Senator Hartke. Your statement, is this your personal opinion or 
the opinion of the Commission ? 

Mr. Tuacte. It is the opinion of the Commission. 
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Senator Harrxke. All right. What I am asking you now is in view 
of the fact that you are here testifying on behalf of the Commission, 
and as an individual required to testify to your own personal opinions 
rather than to the opinions of the Commission, is it your view that a 
Commission form of administrative agency is an ineffective way of 
conducting governmental business, and could better be substituted by 
having an administrator, or agency, and abolishing the present Inter- 
state Commerce Commission ? 


Mr. Tucetx. Well, I wouldn’t want to abolish myself out of a job, 
Senator. 

Senator Harrxke. I wouldn’t want you to abolish yourself out of a 
job, but frequently in front of these Commissions I see that one man 
attempts to assert the views of many other members of the Commis- 
sion, and frequently we don’t get an answer. 

If we had one man that could come up and speak as the top man, I 
think possibly we would improve the efficiency of the Government, 
and maybe the efficiency of these hearings, particularly in view of the 
fact that what you are giving us today is to a large extent a rehash 
of your testimony at the hearing last year. 

Mr. Tucete. That is right. 

Senator Harrke. In fact, much of it verbatim ? 

Mr. Tuceix. That is right, but may I say this 

Senator Harrxke. I didn’t hear an answer to the question. 

Mr. Tuaetr. I say that is correct, but in regard to your general 
question, you have gone further in your general question than I am 
aware anyone else has gone. No one has proposed, so far as I know, 
that any regulatory commission be abolished, in toto. There is grave 
criticism as to whether or not it can operate as efficiently if it is 
charged with a multitude of administrative details rather than con- 
sidering the broad aspects and problems of the industry it regulates. 

Senator Harrxe. I take from that, then, you think there might be 
merit to substituting an agency for the Interstate Commerce Com- 
mission ? 

Mr. Tuceir. Well, it would be the same thing under some other 
name, because we perform functions that some agency in Government 
is going to have to perform. 

Senator Hartke. I am not questioning that. 

Mr. Tucci. The purpose of a regulatory commission generally 
speaking is to prevent the misuse of economic power. As long as we 
don’t have a laissez faire theory of government, we are going to have 
some agency—ICC, ABC, or X YZ—to exercise these functions. 

Senator Hartke. But when you have an administrator, you have 
concentrated authority, and you don’t have diverse opinions. 

Mr. Tucerz. That is true under a dictatorship, too. 

Senator Hartke. I am not advocating this, I am just asking your 
opinion, because this matter is going to be presented quite soon as to 
whether or not these agencies should be bipartisan or single partisan 
agencies and Commissions, and in view of this impending decision 
having to be made by the committee and the Senate, I think possibly 
we ought to give consideration to the fact that maybe the whole thing 
ought to be reviewed. 

All I am asking is your opinion on that. 
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Mr. Tucete. I am not aware that such a matter is seriously thought 
about or even under consideration. 

Senator Harrke. All right, thank you, sir. 

Senator Caspr. I have one comment that suggests itself to me from 
the chairman’s questioning of the Commissioner. 

I haven’t yet, as far as I am concerned, and I think even the chair- 
man has not yet made up his mind about the sections of the bill which 
introduce this new concept, and yet is it not anomalous to give to the 
Federal Government the right to override State commissions and grant 
discontinuance of trains and not at the same time give it some kind of 
jurisdiction over the nature of the service that has been rendered, and 
which may in my judgment and in many cases has brought the situa- 
tion to a point where economically a train may not be profitable? 

Mr. Tucerr. When the 1958 act was passed, the Senate committee 
report said one of the reasons for recommending its passage was the 
fact that in a number of States they couldn’t get any action on these 
discontinuance cases. They didn’t find fault with the condition of the 
trains, or things of that kind, they were talking about no action on the 
State level. 

Senator Case. We are talking about the matter of the situation in 
which railroads find themselves, and I know and everybody knows 
from his own observation that the type of transportation provided by 
many of these railroads has been abominable, and this has had much to 
do with the loss of traffic. 

There were other situations not preventable, but these were, in my 
judgment, and to have a power given to the Federal Government. to 
permit discontinuance of trains without any comparable power over 
the nature of the service which may have led in part to the conditions 
requiring, for economic reasons, the discontinuance seems to me an 
anomalous situation. 

I don’t have a final judgment about the matter, but we are getting 
into an area which the power of the Federal Government has been 
invoked, and yet it seems at least not sufficient authority has been 
granted to the Federal Government in a situation bearing upon the 
matter very directly. 

Senator Smaruers. So long as everybody is expressing their opinion, 
may I express my own opinion. I have no excuse for some of the 
terrible service which we see on the railroads today, and I think it is 
awful, and we ought to try to do something about it. They are giving 
away the business; there is some suggestion they don’t want it. I 
don’t know, but one of the justifications for the 1958 act, as to why 
they could not have better service, was because they had had applica- 
tions in to discontinue certain unprofitable passenger trains. As the 
Commissioner pointed out here today, a loss on one train of $250,000 
a year where they only had four passengers a day, where they could 
not discontinue that service, and where they were put into such finan- 
cial position that they could not buy new equipment or modernize any- 
thing, with the result that obviously the service had to stay pretty bad. 

Now, that was the theory which they presented to us in the 1958 
hearings. We had hoped that by virtue of the allowance of the dis- 
continuance of the unprofitable trains that those which they did oper- 
ate would get better. I don’t think there has been any great viel in 


that direction, unfortunately, toward service getting better, although 
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we have seen that the railroads have moved back into the matter of 
buying new equipment, new diesel engines, new cars, which in 1957-58 
had come to an absolute stop because it had ceased to be a profitable 
operation. 

They took 84 corporations, the average income of 84 corporations 
of the country, and showed that their return on investment was the 
lowest of the average of 84, so I don’t know, but you are all expressing 
your opinions. We would like to see better service on the trains. 
Should the Federal Government have it, should they run it, should 
they have the administrative power to say what you are going to do 
and how you are going to do it, what meals you are going to serve? 
I don’t know. We may not have private enterprise left, but maybe 
this is the kind of thing that ought to be nationalized. If it is, I think 
it ought to be recognized that this is what this kind of suggestion is 
moving toward. 

Senator Scuorrret. Might I say, Mr. Chairman, that it was brought 
out in the proceedings upon which the subcommittee and the full com- 
mittee and the Congress acted that, in a great number of instances 
where better service and continuation of service was demanded, the 
railroads appeared before the public utility commissions of many 
of these States in the areas that were involved with the commuter 
service and asked for rates commensurate with the type of equipment 
required ; and the requested action was delayed, delayed, and delayed; 
and that is what forced this matter into the National Congress here. 
Isn’t that true, also? 

Mr. Tucere. I think that was brought out in the hearings before 
the enactment of the 1958 act. 

Senator Scuorprer. That is all a part of the entire picture. It is 
not just one particular segment of it that has justified us moving in 
as we did on this type of legislation, which obviously isn’t perfect, 
but at which, in my judgment, we had better take a good look before 
we start nationalizing or taking the operational and competitive side 
of this service completely from the operating railroads. 

Senator Maaenuson. Mr. Chairman, I merely asked Mr. Tugele if 
he has the power which they do have to keep a train running whether 
or not they wanted the authority to see that that train provided ade- 
quate service in the public interest, and he said no, he didn’t want 
it. 

Mr. Tucere. I think that is right. 

Senator Maenuson. That is all I asked. 

Senator Smatuers. All right, sir, we have pretty well exhausted 
that particular point, so we will go on. You may continue, Mr. 
Tugegle. 

Mr. Tvcerir. May I say generally, though, that the rate of return 
on the railroad investment is just about half what it is on other 
regulated industries, and they are just about half what it is on other 
types of economic enterprise. 

Undoubtedly, most railroads would have better equipment if they 
had more money to buy it, but they are even short of freight cars, 
which makes their bread and butter. It is even difficult to get enough 
money out of profits to keep adequate freight equipment. 

Senator Smaruers. Is it a fact that the railroad industry is the 
most regulated industry that we have in all the United States today ? 

Mr. Tuceie. Well, I can’t answer that yes or no. 
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Senator Smaruers. It is the only one you have where you have 
local government regulating it, you have Federal Government regu- 
lating it, the only place they regulate rates and schedules, and the 
whole works, and then they are also regulated by port authorities. 
Do you know of any other industry that has as much regulation as 
the railroads? 

Mr. Tucete. No, sir. 

Senator Casz. I don’t think anybody has suggested that the Com- 
mission have jurisdiction as to whether or not liquor be served on 
trains. 

Mr. Tueate. No, sir. 

Senator Smatruers. Well, I hope they don’t. 

Senator Butter. Mr. Commissioner, the Senator from New Jersey 
brought out the point that there are instances where your Commis- 
sion would have the right to regulate what a person ate or drank, 
or more particularly what he will drink in the course of his transit, 
but that only goes to the question of safety; isn’t that right? 

Mr. Tucein. That is as far as it goes now. 

Senator Burier. It doesn’t go any further than safety, that is an 
attribute of safety, isn’t it? 

Mr. Tueeie. That is right. 

Senator Smaruers. It is also a further fact that the reason they 
regulate it on the airplanes—we had a bill up here in the Congress 
which refused to give to the CAB the authority to do it, which we 
debated for quite some time, so they do it on their own initiative. 
This is a regulation put in by the airline industry itself, only two to 
acustomer. . It isnot supported by any statutory law. 

Senator Burter. Do they mention the size? 

Senator Smarners. No. 

Senator McGer. I have a question that I think is germane to this 
same point. The chairman mentioned a point that in earlier hearings 
at least the suggestion had been made that perhaps the railroads 
don’t particularly want to continue in the passenger business. 

Does the Commission take this possibility into its calculations? 

Mr. Tuecte. No, their wishes about the matter have no weight. 

Senator McGerr. Then let me ask a second question that would 
follow that. Is it conceivable that if there was a desire not to compete 
for passenger service, for whatever reasons—I suppose in this case 
financial reasons—that this would or could setistal y affect the run- 
ning of the passenger phase of the railroad service between any two 
points ? 

Mr. Tucetr. Yes. 

Senator McGerr. If the competitive angle weren’t there for pas- 
senger service, would this produce a deterioration ? 

Mr. Tuaeete. Yes, I think that is logical. 

Senator McGrr. Does it then not follow that the Commission in 
trying to judge the discontinuance question would not be judging the 
whole question of service if it abdicated this field of the kind of train 
that was being run with what service—to be the devil’s advocate 
for a moment, couldn’t any given railroad theoretically between any 
two points deliberately make its passenger service become so bad 
that it could justify on any income that it ought to be discontinued, 
because they didn’t want to be in the passenger business ? 
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Mr. Tuccie. Well, that is an extreme question. I don’t see how you 
could go that far, as long as the public is using the trains, and it cer- 
tainly seems to be required in the public convenience. 

Senator McGrr. But it comes back to the proposal or the suggestion 
made here by the chairman of the full committee that if you are going 
to be objective about the judgment on the discontinuance of trains, 
don’t you of necessity acquire an obligation to see that the train was 
running at a standard that would keep the competitive feature an 
open factor rather than forfeit the competition in order to put the 
train out of business ? 

Mr. 'Tvucerr. Well, they are competing in large part with the pri- 
vate automobile. You have two different types of competition, and 
of course they have certain competition from the buslines, and I think 
railroad service is comparable to that of bus service. You have cer- 
tain competition from the airlines, and that is comparable to some 
extent, but the main competition is with the private automobile, and 
there they are competing against a situation that they can’t duplicate. 

Senator McGee. I grant you that, but that is not the point. My 
question to you had to ) do with whether if a railroad decided it didn’t 
want passenger business because it couldn’t keep up with automobiles 
or fight the battle with the airlines and the buses and that sort of 
thing, that it could by neglect go out of business between two points, 
and that the Commission by the standard that you have suggested 
here, that, you would confine your jurisdiction—in answer to Senator 
Magnuson’s question—could with clear conscience rule the discontinu- 
ance of a train because of deterioration of services that scared away 
all reasonable passenger business. 

Mr. Tucete. I think if we thought they were deliberately trying to 
drive it away, conducting it in that way, we would certainly order 
the train continued in operation to see how it worked for awhile. We 
order the continuance of the same kind of operation they proposed to 
discontinue; that is the effect of the order. 

Senator Enerr. A case was cited here where they only had two 
passengers, another where they had four. Now, I can visualize a 

cattle-car operation that would keep the passengers off. When you 

permit the discontinuance of those trains that only had two or four 
passengers, did the Commission consider at all that they may have 
run such a stinking operation that nobody would get on the train 
any more‘ 

Mr. Tuaerr. That wasn’t true in that case, Senator. 

Senator Burirr. Is there evidence in the record that that is the 
case / 

Mr. Tucci. He is referring to the case where there were two pas- 
sengers and we didn’t conduct a hearing. 

Senator Magnuson. T hey don’t say this was done ina case; ; they ask 
could it be done. That is what they are asking. 

Mr. Tucarr. We would consider that, yes, sir. 

Senator Magnuson. You would consider that; that is what we are 
trying to find out. 

‘Mr. Tucarr. Yes. 

Senator Magnuson. But you have no authority. 

Mr. Tuacetr. We have authority about whether to continue it or not, 


if we think they are trying to drive passengers off, we will have them 
continue the operation of the train. 
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Senator McGer. You do have an equation in the considerations of 
the Commission, then, for allowing for this possibility raised by the 
chairman that the railroads do not want the passenger business; it 
hasn’t been productive financially, and that sort of thing? 

Mr. Tuceir. We are considering the public interest ; whether there 
is public need for the service is our primary consideration. If we 
find there is, we are not going to allow the discontinuance. 

Senator McGer. On what terms—that public need is in substantial 
part a financial showing, aside from the geographical factors and the 
competitive element ? 

Mr. Tuceir. The main thing is the use the public makes of the 
facilities. A train that is ridden by two people doesn’t evidence much 
of a public need for it. 

Senator McGxr. But you count the number of passengers that ride 
the train. If the passengers decline sharply, the case is made for the 
discontinuance of that train. 

Mr. Tueeix. No; not necessarily. These records show—I wouldn’t 
speak for all of them, because I haven’t read them all, but they show 
a steady decline in the number of passengers, even with the same type 
of service. They show a decline in number of passengers even where 
they put on better equipment. 

Senator McGer. I think in all respect that is still evading the germ 
of the question. Perhaps it isn’t true that the railroads wish to get 
rid of the passenger service, but the suggestion has been frequently 
made. 

Mr. Tucer. Let me say this. I don’t think they would want to 
get out of passenger service where they can make money on it. They 
are in business to make money and, if they can operate it profitably, 
they will want to continue. 

Senator McGee. And in their judgment, by the books they keep, 
if this is not a profitable undertaking that they would like to con- 
tinue, they can discourage an increase in passenger traffic? 

Mr. Tuceie. The books they keep are maintained under our ac- 
counting rules. 

Senator McGee. What I am getting at is that the judgment is 
there. I am trying to find the Commission’s position on the extent 
to which the Commission would go, in the public interest, to elimi- 
nate the possibility that you could deliberately discourage passenger 
service by merely neglecting the maintenance of equipment. 

Mr. Tucerr. I can’t answer your question. Now, as far as the 
maintenance of equipment 

Senator McGer. You haven’t answered my question. 

Mr. Tueeutr. As far as maintenance of equipment is concerned, 
they will have to maintain it to the standard of safety. 

Senator McGrr. But Mr. Magnuson raises the question, Aren’t 
you compelled to accept even additional responsibility there in terms 


of the kind of equipment that is maintained, in what w ay, with what 
services ? 


Mr. Tuceir. Make them buy new coaches? 
Senator McGerr. I am not interested in the specifics so much as the 





kind of convenience and service that would attract passenger service. 
Mr. Gorr. If you will pardon us——- 


Senator Smaruers. Yes, Commissioner Goff. 
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Mr. Gorr. I am a member of this Division that considers these 
abandonments, and I think that in this case which you are striving 
to bring out, Senator McGee, if we thought that a train on a rail- 
road was deliberately cutting down their service to the extent to 
drive away business, certainly we could consider that in an indi- 
vidual case. 

Now, I will say this, that so far we have had a few cases where 
that has been charged, but in no case have those charges been sub- 
stantiated by the record of our investigation. 

On the other hand, I believe, and I think Commissioner Tuggle 
would agree with me, that if we found that a railroad deliberately 
put on a cattle car, or something of that kind, we would in that indi- 
vidual case consider the service, and if the railroad, in an effort to 
evade the responsibilities they had, deliberately flaunted the author- 
ity of the Commission, I think we would certainly look into that par- 
ticular case, and if it was a deliberate attempt, I think it would have 
quite an effect on our decision whether to keep the train on or not, 
and we haven’t had that exact matter fully argued in any of these 
eases. It has come up a few times. 

Certainly if it was a deliberate attempt to avoid responsibility to 
the public, of course we would act and, of course, we would consider 
it—at least I would, and I am sure Commissioner Tuggle would. 

Senator McGer. Under the present procedure outlined by Commis- 
sioner Tuggle in the brief discussion we had here this morning, the 
Commission is not willing to initiate the inquiry, and he told us he 
doesn’t want that kind of obligation. 

Mr. Gorr. Senator, I think there is quite a difference between under- 
taking to impose general standards for passenger trains throughout 
the country, to go into managerial discretion, and to employ an army 
down there in the ICC to have inspectors on trains and sanitary in- 
spectors, and inspectors of the food they serve 

Senator Magnuson. Let’s leave out the sanitation. We are always 
getting back to that. 

Mr. Gorr. All right, let’s leave that out, but there is quite a differ- 
ence between that and considering in an individual case where there 
is a deliberate attempt to evade the law. 

You are talking about a deliberate attempt to evade the law. 

Senator McGerr. I don’t think they are evading any law. Do we 
need a law or enabling legislation that would empower the Commis- 
sion to take these responsibilities ? 

Mr. Gorr. Please understand this is my own individual view, but I 
think it would be an attempt to evade the law, because our duty is to 
see if the public convenience and necessity requires the continuance of 
some form of rail transportation. 

Now, I think in an individual case we would certainly consider 
whether that service was reasonably adequate. 

Senator Burier. Mr. Commissioner, it would be, as a matter of 
fact, a complete deception and a fraud. 

Mr. Gorr. Of course it would. 

Senator Burter. You could also take cognizance of fraud wherever 
it appears. 

Senator Magnuson. I appreciate in an application for a discontin- 
uance you take into consideration—I am sure you do—all kinds of 
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factors. You can take in pretty near any factor you wish, and you 
can take in the factor whether or not as the Senator from Wyoming 
suggests that they have deliberately tried to discontinue trains, and 
you would do that. 

Mr. Gorr. That is nee 

Senator Macenuson. I don’t know of any case where they have done 
that, but no one has answered my question. Where you have decided 
to continue the train in the public interest, you have decided that train 
should render service between two points. You do not now have the 
authority to suggest what kind of service should be given except 
safety, is that correct ? 

Mr. Tucets. That is right. 

Mr. Gorr. Now, wait. 

Senator McGer. You have already contradicted ? 

Senator Magnuson. Is that correct? 

Mr. Gorr. I am going to have to disagree. 

Senator Magnuson. Well, all right. 

Mr. Gorr. Look, I do think that in these decisions that we make if 
we found that a train practiced a fraud on the Commission and the 
public, we would say so in our decision. 

Senator Macnuson. I don’t mean that, I mean after you make 
your decision to continue a train between two points, a passenger 
train, you have said they can’t discontinue it, and it has got to run. 

Now you do not have any authority to determine the type of equip- 
ment, the number of schedules, the sanitation, if you want to go into 
it, or anything else, on that train, do you? 

Mr. Gorr. Well, now, before you go on, I think we would have a 
right to at least continue the service that they have, and to point out 
that—and I know we have in some cases, and I believe this will be 
supported by Mr. Baker, the head of that Finance Bureau, that we 
have pointed out some cases where we have suggested that they might 
try various expedients. 

Senator Magnuson. I am asking the simple question, Do you have 
the authority to determine these things on a train that you have 
decided should be continued ? 

Mr. Tcacie. Let me answer this way, Senator. They have applied 
to discontinue a certain service, when we order them to continue it, 
it is implied they will continue the same service, 

Senator Macnuson. All right, it is implied. Other than safety, 
certain minimum standards—I don’t know just what the Commission 
would go into. You have decided in the public interest that train 
should continue to run. 

Now, you do not have authority on the operation of that train, 
other than safety, is that correct ? 

Mr. Tueere. That is correct. 

Senator Macnuson. If the railroad would live up to the agreement, 
if you told them to continue, to give adequate service, but you don’t 
have the authority to enforce it, do you? 

Mr. Tuceie. Well, we have an order outstanding to continue that 
service, the one they applied to discontinue. 

Senator Mac wNuson. And then you say you would suggest to the 

railroad that. service be comparable to what was good service. 

Mr. Tucetez. I think that is implied. 
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Senator Magnuson. And all I have asked you is whether or not 
the Commission wanted authority to see that such service was ade- 
quate, or a minimum service as to all these fields of operation, and 
you have said “no.” 

Mr. ‘TUuGGLE. They would come back in, perhaps at the expiration 
of a year, which is the period for which it would be operated, and 
if it was represented they still wanted to discontinue the train, it 
would be brought out in the record if they had let the service drop 


or done things to discourage travel, and we would take those factors 
into consideration. 


Senator Magnuson. Do you review that once a year? 

Mr. Tuceix. Not unless they come back. 

Senator Magnuson. Suppose they don’t come back, which they 
never do. 

Mr. Tuceie. Of course, the State laws have been applicable all the 
time. 

Senator Macnuson. I understand that, that is many different laws, 
but I am asking you—there is no use passing this on to the State. 
The Senator from New Jersey asked a similar question. We have 
given you authority to discontinue or to continue trains; is that 
correct ¢ 

Now, if you are going to continue a train, we ask the simple ques- 
tion whether or not you wanted the authority, or whether you should 
have the authority to see that that train as it runs is adequate as to 
certain features of operation, and you said “No”. 

Mr. Tuceir. That is right. 

Senator Maenuson. All right, that settles that. 

Senatro Saatuers. Mr. Commissioner, as I understand it—— 

Senator Magnuson. It isn’t what the State does. 

Senator Smaruers. You are not seeking the authority to put your- 
self in the position where in order to determine whether a service is 
adequate you have to first decide whether or not that means wall-to- 
wall carpeting, foam rubber pillows and mattresses, beefsteak meals, 
or free martinis. I am sure 1f we had all that on a train, you could 
probably get people to ride it, particularly if you didn’t charge them 
but 25 cents; wouldn’t you agree? 

Mr. Tuacir. That sounds like human nature. 

Senator Smaruers. As I understand what you are saving, your 
thought is you would continue as to the safety question, because the 
question as to what is adequate service may be different in the mind 
of a lot of different people. Some fellow who has lived in a barn all 
his life may like to ride some of these trains. 

Senator Magnuson. Let’s not get ridiculous about this. The Sena- 
tor from New Jersey and the Senator from Wyoming are talking 
about adequate se heduling. We are also talking about a clean seat to 
sit on if you want to go that far; yes. We don’t say what they en 
do. We merely say the ICC would have general authority. I don’t 
suppose they w ould go into it any more than the CAB goes into it, or 
the merchant marine. They have authority. We are talking about 
adequate service; a minimum. These are not things of that nature, 
of course. 

Senator Smaruers. I think this, Mr. Chairman: When you say ade- 
quate in respect to point of time, I think so far as the routes, and the 
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stops, and the times, I don’t think anybody objects to that; we have 
that authority now. 

Senator Magnuson. No; they do not. 

Senator Smaruers. W ith respect to whether or not you can discon- 
tinue, they have the authority to say, “You can discontinue a part of 
this, but you have to run an alternate service.” You people do that 
now ; do you not ¢ 

Mr. Tuceir. The law says “discontinue or change.” 

Senator Smaruers. But, as a matter of fact, do you not have some 
situations where you say, “We will let you knock off three trains dur- 
ing the day if you will run one at 7 o ‘clock at night”? Has that not 
been done? 

Senator Case. This was a matter of our hearing last year, and I 
think there was a difference of opinion among the members of the 
Commission as to the authority of the Commission under the act. I 
think in one case by agreement, I have forgotten the railroad—the 
Lehigh Valley, I guess. 

Mr. Tveexé. It wasn’t by agreement. We ordered it done. We first 
requested, they didn’t do it, and then we ordered it done. 

Senator SmatueErs. So you do have the authority, do you not, to 

say “If we let you take off 12 trains, we are going to order you to keep 
on one train at 7 o'clock,” or put one on. I believe the testimony shows 
you had them run one at an opportune time or favorable time for the 
passengers. 

Mr. Tuaceir. We required them to operate through Ithaca, New 
York, a little off the main line. 

Senator Casr. It is fair to state, though, you didn’t include the 
words in your order, there is a real quest ion as to your legal authority 
to do this under the act. 

Mr. Tuaere. No, not in that instance. 

Senator Casz. Well, you seem to be qualifying your answer. 

Mr. Tucere. It was on the facts of the case, Senator. 

Senator Casr. The question whether you have the right as a con- 
dition to granting approval or withholding suspension, if you will, 
of a discontinuane ‘e, to say that the railroad must do something in 

regard to its service is still, as I understand it, very much of an open 
question. 

Mr. Tucete. I don’t think we do things conditionally at all. We are 
not imposing conditions. They come in and propose to discontinue 
trains, we let them discontinue, or we order them to be operated, to 
continue operation, but as far as imposing conditions, we haven’t done 
that. 

Senator Case. Then if your action in regard to this, and I take it we 
are talking about the Lehigh Valley train— 

Mr. Tucerx. Yes, sir. 

Senator Case. If your action in that case wasn’t withholding 
suspension on condition that an alternative service be maintained or 
other stops be maintained, just what would you say, how would you 
describe it? 

Mr. Tuacir. That come under change, merely a change in the 
route the train operated. 

Senator Casg. If it didn’t have that unusual situation, there would 
be a question in the mind of the Commission whether you had the right 
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to impose a condition of stopping or running a train at another time or 
consolidating two trains in one and still running some service as a con- 
dition to discontinuance of any particular service. 

Mr. Tueeie. There is a question as to whether we can impose any 
conditions. 

Senator Magnuson. Now I would like to pursue this. If a train is 
ordered by ICC to be continued, after the railroad had presented peti- 
tions between two points to discontinue, and you say “No,” it has got 


to keep running. Now you have authority to look at their safety pro- 
visions only, is that correct ? 


Mr. Tucae. No, not entirely. 

Senator Magnuson. I want to get this clear. 

Mr. Tuccir. We can look at the schedules. 

Senator Magnuson. You could look at the schedules. 

Mr. Tcceie. Those are changes, they come under changes. 

Senator Magnuson. And I suppose also if the cars or type of equip- 
ment was so old or antiquated, you could stretch the theory of the 

safety situation to a point where you would say they had to have 
newer equipment, you could do that under the present authority ? 

Mr. Tuceie. Yes, we could order it out of service for safety reasons. 

Senator Magnuson. You could stretch that quite a bit. 

Senator Smarners. Gentlemen, I understand there is going to be a 
vote on the floor in just a minute. 

Senator Maenuson. I apologize for taking up so much time, but I 
was trying to clear up what authority they had after they say a train 
should be continued. 

Senator Smaruers. We think it is constructive to have you here, 
sir, and we hope you will be here tomorrow at 10 o’clock. We will 
stand in recess until tomorrow at 10 o’clock. 


(Whereupon, at 12:15 p.m., the subcommittee adjourned until 10 
a.m., Friday, March 25, 1960.) 
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FRIDAY, MARCH 25, 1960 


U.S. SENATE, 
CoMMITTEE ON INTERSTATE AND ForeIGN COMMERCE, 
SUBCOMMITTEE ON SuRFACE TRANSPORTATION, 
Washington, D.C. 

The subcommittee was called to order at 10 a.m., in room 5110, New 
Senate Office Building, Hon. George A. Smathers ‘presiding. 

Senator Smaruers. I understand it is agreeable to the witnesses 
who were originally scheduled to come on in the order in which we 
had them listed to let the order be changed and Mr. George Hill, the 
chairman of the Michigan Public Service Commission, to testify now 
in the light of the fact that he has heard it is warmer in Michigan 
than it is here and he has to go home right away. So, Mr. Hill, if 
you will come up here, we will take you now. 


STATEMENT OF GEORGE E. HILL, CHAIRMAN, MICHIGAN PUBLIC 
SERVICE COMMISSION; ACCOMPANIED BY JOHN TORMEY, HEAD, 
RAILROAD DIVISION, MICHIGAN PUBLIC SERVICE COMMISSION 


Mr. Hitt. May I state I am accompanied by John E. Tormey, who 

is head of the railroad division of our public service commission ? 
Senator Smaruers. We are glad to have both of you gentlemen and 
you may proceed. 

Mr. His, My name is George Hill. Iam chairman of the Michi- 
gan Public Service Commission. 

We on the commission have been concerned over the curtailment of 
passenger service which has been occurring during recent years. We 
have made a study of the situation and we feel that there are certain 
infirmities in the Transportation Act of 1958, that a further study of 
the Senate bill 3020 convinces us that those infirmities will be largely 
eliminated by Senate bill 3020. 

We know the committee has heard arguments both pro and con 
and we want to make no arguments cumulative here. 

We would like to say that we wholeheartedly support the provi- 
sions of Senate bill 3020. We would like to add that to further pro- 
tect the interests of the public that certain amendments of a more 
technical nature should be considered and probably added to the bill 
as it now stands. 

We of the commission are not unaware of the passenger deficit 
which has been suffered by railroads in recent years. Our examina- 
tion of the problem shows that the railroad industry is suffering 
deficits as a result of the operation of passenger trains. However, 
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we have examined accounting methods and practices in reporting this 
deficit and we have concluded that this deficit is not of such stagger- 
ing proportions as has been reported by the industry. 

We are well aware of the various efforts of the various railroad 
companies to curtail or discontinue passenger service in an effort to 
reduce or eliminate this loss. We are also aware of the many difficult 
problems which have beset regulatory agencies, both State and Fed- 
eral, as a result of such efforts to curt: Lil passenger service. 

We fully agree that railroad companies should attempt to discon- 
tinue or curtail any services not required by public convenience and 
necessity. 

However, we do not agree that regulatory agencies should permit 
such discontinuance without a clear showing that public convenience 
and necessity do not require continued operation. 

Courts in almost all jurisdictions have said that in determining the 
question of public convenience and necessity the regulatory agency 
must determine whether the financial loss to be borne » by the railroad 
as a result of continued operation outweighs the loss which will be 
suffered by the public in the event of discontinuance. 

It is apparent that the accurate determination of the financial loss 
to be suffered by the railroad is of very great importance and it is 
particularly on this point that we address onr remarks to this com- 
mittee. 

In the cases which have come before our commission for deter- 
mination, and in the cases in which we have intervened before the 
Interstate Commerce Commission, it has been our observation that 
under the method of computing and reporting expenses, which is pres- 
ently used by the railroads and has been universally approved by the 
Interstate Commerce Commission, it is impossible to determine with 
any degree of accuracy the losses suffered by the railroad in any par- 
ticular situation. 

It is our opinion that determination of public convenience and neces- 
sity as presently done has been pretty much of a guessing game. 

In all train discontinuance cases which have come to our attention, 
we have found the crux of the question of public convenience and ne- 
cessity is contained in the railroad exhibit showing out-of-pocket 
losses. As previously stated, a regulatory agency can determine this 
question only after an intelligent determination of that alleged loss. 

We take issue with the method in which the ICC permitted railroad 
companies to compute this loss and we believe that the method of 
such computation should constitute a further amendment to Senate 
bill No. 3020. 

In computing out-of-pocket expenses, the Interstate Commerce Com- 
mission has in numerous cases approved the use of so-called system- 
average costs. These costs, as reported in the railroad’s exhibits, are 
broken down into various specific items of expense. 

In determining the amount of each item of expense, the railroad 
company determines the total systemwide amount of each expense 
item. This total is divided by the number of miles operated to reach 
an average cost per mile for each separate item. 

In determining the operating costs of a particular train, the system- 
wide average cost. per mile is multiplied by the number of miles 
operated. 
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For example, let’s take the case of locomotive repairs which: is in all 
cases reported by the railroad in its financial exhibits. 

Let us assume in an oversimplified example that a railroad seeking 
discontinuance of a certain train has total systemwide locomotive re- 
pair expenses in the amount of $1 million and that locomotives have 
operated a total of 100,000 miles. This would obviously result in an 
average cost per mile of $10. If the train sought to be discontinued 
had operated 10,000 miles, the locomotive repair expense for that par- 
ticular train would be $100,000. 

On its face this might seem to be a valid and accurate computation. 
However, our experience in both State and Federal cases has shown 
that the total amount of locomotive repair expense claimed in any 

articular case cannot possibly be eliminated by the discontinuance 
of the train. Testimony both before our commission and the Inter- 
state Commerce Commission has shown that the resulting figures 
contained large components of fixed costs which will not in any way 
be reduced by virtue of discontinuance of one or several trains. These 
accounts are made up of three major components; namely, labor, ma- 
terial, and overhead. 

The labor cost contained therein is labor cost incurred at large re- 
pair centers. Nowhere have we ever seen a showing by the railroad 
that the labor cost at a large labor center can be materially reduced by 
the discontinuance of a train or of several trains. Our examination of 
this problem indicates to us that indirect labor costs contained in these 
accounts will in almost all cases remain constant. We are convinced 
that the only labor cost to be eliminated by passenger train discontinu- 
ance is the labor cost attributable to train and engine crews. This 
question has been raised several times by us before the Commission, the 
Interstate Commerce Commission, and in each case that body has con- 
tinued to approve the use of systemwide averages in reporting these 
costs. Clearly the use of such figures in train discontinuance cases 
results in a grossly overstated showing of out-of-pocket loss when 
neither the labor nor overhead components of such expense items will 
be eliminated by discontinuance. 

We believe, therefore, that in every case involving train discontinu- 
ance, the Interstate Commerce Commission should be required to sepa- 
rate those fixed costs which cannot be eliminated by virtue of the 
discontinuance of the train or trains sought to be discontinued. It is 
our opinion that this gross overstatement of costs may be remedied by 
amendment to Senate bill No. 3020 requiring that such separation of 
fixed costs be made. 

We wish also to refer to the manner in which the railroads report 
revenues in train discontinuance cases. In all cases which have come 
to our attention, either before our commission or the Interstate Com- 
merce Commission, the railroads have reported as revenue only that 
portion of revenue accruing from the transportation of passengers, 
mail, et cetera, between the points over which the discontinuance is 
sought. In examining this subject, we have found that the greater 
portion of mail and passenger traffic has its origin or destination at 
points other or beyond the points between which discontinuance is 
sought. 

With the discontinuance of a given train, the railroad will lose not 
only the revenue accruing from transportation of mail and passengers 
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between the points over which abandonment is sought, but will also 
lose revenue to other portions of its line. 

Let us refer, for example, to a specific example wherein the Chi- 
cago & Northwestern Railway Co. attempted to discontinue opera- 
tions of the Peninsula 400 between Escanaba and Ishpeming, Mich. 

The railway reported as revenue only those amounts accruing as the 
result of transportation between Escanaba and Ishpeming. However, 
at the hearing on this matter, it was developed that approximately 95 
percent of all passengers using the “400” between Escanaba and Ish- 
peming had either their origins or destinations at points far south of 
Escanaba. 

In fact, the revenue reported by the railroad proved to be only a 
very small portion of the revenue actually accruing to the railroad as 
a result of the operation of the “400” between those two points. 

It was apparent from the testimony in that case that the railway 
would lose not only the amount earned by transportation between 
Escanaba and Ishpeming, but also the portion contributed by those 
passengers for transportation to points as far south as Milwaukee 
and Chicago. 

Upon discontinuance of the train between Escanaba and Ishpeming, 
those passengers would have sought other means of transportation 
and the railway would have lost not only the portion of heir fare 
earned between Escanaba and Ishpeming but also the revenues earned 
in transportation to other far distant points. 

It is our opinion that the railroads grossly understate their revenues 
by failing to take into consideration the effect of these dependent or 
connected revenues. 

Again in this instance, the revenue figures reported by the railroad 
companies have in all cases been approved by the Interstate Commerce 
Commission. It is, therefore, our opinion that, by use of these so- 
called system-average costs, the deficit picture of any given train is 
grossly distorted and that the acceptance of such figures by regulatory 
agencies results in a fictionalized showing of out-of-pocket losses 
which, as previously stated, is the determining factor in whether or 
not a specific train should or should not be discontinued. 

We, therefore, wish to inform the committee that we not only sup- 
port the present provisions of Senate bill No. 3020, but that we also 
urge the adoption of the amendments to which we have at this time 
referred. 

Senator Smaruers. Thank you very much. 

Are there any questions ? 

Senator Maenuson. Do you have any—you suggested amendments. 
Do you have any written amendments you could give to us for our 
consideration or could you prepare them ? 

Mr. Hu. We will be very happy to. 

Senator Maenuson. It will be very helpful and then we can get your 
idea in a legislative statement. 

Mr. Hu. To whom should we address that ? 

Senator Magnuson. To the chairman. 
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(The amendments referred to follow :) 
STATE OF MICHIGAN, 
PUBLIC SERVICE COMMISSION, 


Lansing, Mich., April 11, 1960. 
Re S. 3020. 


Hon. George A. SMATHERS, 
U.S. Senator, 
Washington, D.C. 

DrAr SENATOR SMATHERS: At the conclusion of my testimony before the Sur- 
face Transportation Subcommittee on March 25, 1960, relative to the captioned 
bill, Senator Magnuson requested that we submit to the subcommittee amend- 
ments embodying the subject matter of my testimony. In accordance with that 
request I am submitting the following amendment and suggest that it be in- 
cluded in 8. 3020 as section 4(e) of that bill: 

“Sec. 4. * * * (e) The Commission shall not render any decision until it has 
made a full and complete investigation of all the revenues and expenses properly 
assignable to the train or trains sought to be discontinued and of the system 
earnings of the railroad seeking such discontinuance. The Commission shall 
inquire fully into the effect of the proposed discontinuance or continued opera- 
tion upon the system earnings of the railroad. The railroad shall submit evi- 
dence showing the direct revenue earned by the train sought to be discontinued 
and also connected revenues accruing to the railroad as a result of transportation 
of passengers, mail, or other property transported by such train or trains sought 
to be discontinued and having their origin or destination at points on such rail- 
road not served by train or trains sought to be discontinued. The railroad in 
submitting evidence as to cost of operation shall set forth in detail the basic 
components of each item of cost shown. The Commission shall not consider any 
portion of such items of expense in the absence of a clear showing that such 
item will be eliminated by discontinuance.” 


The commission would be pleased to render any further service possible in 
this matter. 


Yours very truly, 
GEorGE E. HILL, Chairman. 


Senator Scuorprer. Mr. Hill, I would like to ask you this question: 
I note you are chairman of your public service commission. Do you 
have intrastate trains and railroads within your own State? I am 
sure you have, have you not? 

Mr. Hn. Yes, sir. 

Senator Scuorrre,. What system of accounting do you require them 
to furnish your commission on that basis? 

Mr. Hitt. We use the system-average costs but we have also insisted 
upon separation of these fixed costs. 

Senator ScHorrret. Have you established rules for their general 
accounting data that they furnish your commission ? 

Mr. Hiix. We follow the Interstate Commerce Commission rules. 

Senator ScHorrre.t. How many years have you followed that; since 
you have been on the commission ? 

Mr. Hix. It was the practice before I came on the commission and 
has been accepted for some time. 

Senator Scuorrrent. Thank you. 

Senator Maenuson. That system, as I understand it, is different 
than the ICC system which you have discussed here, which you refer 
to as system-average costs ? 

Mr. Hr. No, it isn’t; but in discontinuance cases we have made 
every effort to require that these fixed costs be separated. 

Senator Macnuson. Be separated ? 

Mr. Huu. Yes. 

Senator Macnuson. That is where it is different from the usual 
system-average cost used by the ICC. 
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Mr. Hix. Yes, sir. 

Senator Magnuson. Maybe you can’t answer this, but you might 
be in a general way familiar with other State commissions. 

Could you tell us generally how many other States separate the 
fixed cost in their rules? 

Mr. Hit. I cannot, sir. 

Senator Magnuson. Would it be generally 

Mr. Hiri. We are the only ones we are aware of who require that. 

Senator Magnuson. Are you familiar with the system the other 
States use? In general, I am speaking of. 

Mr. Huw. In general, yes. As far as we know, we are the only 
ones who have followed this practice, 

Senator Macnuson. And in discontinuance cases this is a departure 
used or that has been used in Michigan for some time? 

Mr. Hitt. Yes. The case I referred to arose in 1955 or 1956. I was 
not on the commission at that time but I was involved up in the area 
where they were seeking to discontinue the train. 

I would like to add also, if I may, that we feel we do have at least 
a mid-20th century attitude toward railroads. We are the second 
State in the Union to adopt centralized freight agencies and we are 
not unaware of the railroads’ problems. We are having continuing 
hearings on centralization cases. We have followed New York State 
in adopting that system. 

Senator Scuorrret. Mr. Chairman, I would like to ask Mr. Hill a 
question. 

Perhaps I misunderstood you. I thought, when I asked you about 
what accounting practice you were requiring on your intrastate 
trains, that you said that you applied this general average method. 
Now, I did not understand you to say that. you have specific rules 
covering breakdown which you have heretofore testified to in your 
own commission. Am I in error on that? 

Mr. Hitt. Let me ask Mr. Tormey to answer that question, if I 
may. He is thoroughly familiar w ith it. 

Mr. Tormey. The commission does not have specific rules relating to 
train discontinuance cases. By statute and by rule many years ago, 
the Michigan commission adopted the rules of the Interstate Com- 
merce Commission so far as fiscal and financial reporting are con- 
cerned. The railroads in reporting their figures to us, both on a 
yearly basis and for the specific purpose of train discontinuance 
cases, uses the ICC formula, so-called, and uses the same figures re- 
ported to the ICC. 

However, we require a further computation in those figures, beyond 
what is required by the ICC. 

Senator ScHorprren. You require those how, by rule? 

Mr. Tormey. No; it has merely been required in specific cases by 
commission order. It is not by rule, sir. 

Senator Scnorpret. In other words, you adapt this new method or 
rule to each case—do I understand that is the ec: ase? In other words, 
you have no commission rules requiring that, as such? 

Mr. Tormey. No, because it has been required by the commission and 
has been insisted upon in each case by our commission staff. 

Senator Smarners. Mr. Hill, does your commission have jurisdic- 
tion over the buslines? 
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Mr. Hirt. The intrastate bus transportation, yes. 

Senator Smaruers. What is the biggest industry in Michigan? 

Mr. Hu. The biggest industry ? 

Senator SmatTueErs. Yes. 

Mr. Hitt. I would say the automobile industry. 

Senator SmaTuers. That is all I have. I have no further questions. 

Thank you very much, Mr. Hill. 

Mr. Hintxi. Thank you for all your courtesies. 

Senator Smaruers. Yes, sir. 

Now, Mr. Tuggle, if you will come back, please, sir, we will pick 
you up again and I understand the Senator from Wyoming wanted 
to pick up where we left off yesterday. 


FURTHER STATEMENT OF HON. KENNETH H. TUGGLE, MEMBER, 
INTERSTATE COMMERCE COMMISSION 


Senator Smaruers. I understand the Senator from Wyoming wants 
to pick up where we left off yesterday. 

Senator McGrr. We were interrupted yesterday by quorum bells 
while several of us were discussing the question with the commis- 
sioner and I thought we ought to discontinue that until we had some 
of the matter cleared away. 

Now, Mr. Commissioner, yesterday I asked you if it was possible 
that the commission had a formula, or somewhere in its formula, an 
allowance for any pattern for abandonment of the railroad on the 
part of any railroad operator, in the commission’s reaching its judg- 
ment in a discontinuance case and if I recall correctly you said that 
the commission had no factor in its formula that allowed for that, is 
that correct ¢ 

Mr. Tuecxe. I didn’t understand your question to be that specific 
as to a single factor, Senator. 

On all of these cases, we are weighing the public convenience and 
that is composed of many elements. We have a statutory test of 
whether the continuance of operation of the train is required in the 
public interest, and whether it is a burden upon interstate commerce. 

“ntering into that, of course, is not one factor but a score or more 
of factors. 

Senator McGrr. You would want the record, then, to show that you 
do take into account the possibility of any railroad operation delib- 
erately pursuing policies that would encourage the abandonment of 
a train ? 

Mr. Tuaetr. Certainly. 

Senator McGrr. How much of a factor in your calculation is the 
out-of-pocket loss to the railroads in a given train operation ? 

Mr. Tucetx. Well, that is a very important factor. 

By out-of-pocket loss, of course, we mean the actual expense that 
would be avoided if the service was not performed. 

Now, if the revenues from the operation of that train are not sufli- 
clent—— 

Senator McGeer. I see a very distinguished former member of the 
Commission, Col. Monroe Johnson, in the back. 

Senator Smatuers. I would suggest that those members of the In- 


terstate Commerce Commission and Mr. Johnson come up to the 
table. 
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Mr. Tucetr. If the revenues arising from the operation of the train 
are not enough to pay the actual expenses, that have to be laid on the 
line for each run—that means there is a financial loss on the operation 
ofthetrain. That iscertainly an important factor. 

Under our free enterprise system, all businesses, I am quite sure, 
would like to make money when they are performing a service and 
serving the public, selling their wares or services, merchandise, farm 
products, or whatever it is. 

So if it is not bringing in the out-of-pocket cost it is certainly an im- 
portant factor. 

Senator McGer. Of course, this is what brought this original ques- 
tion into focus. Inasmuch as great weight understandably is given to 
anything that is running at a loss, the point of the question was, how 
do you make allowance for a specific policy that would deliberately 
nee a loss in order to strengthen the case for discontining a 
train ¢ 

Mr. Tuaeeie. Well, we don’t expect, or will not suffer or condone, a 
policy designed to create a deliberate loss in an uneconomic sense or 
one which will have an adverse effect on the public. 

Senator McGzz. How do you find that? 

Mr. Tuceix. We have to find it from the evidence in the record. 

I haven’t seen all the discontinuance cases. There have been per- 
haps 42 all together. I haven’t been a member of the division. But 
I understand from my colleagues who have been on that division that 
in three or four of those cases, the charge has been made that the 
carrier had deliberately been downgrading its service. They tell me, 
though, that although the charge was made, the evidence adduced at 
the hearings did not substantiate it. 

Senator McGerr. Where I am a little bit either confused or I lack 
the information on your answer, in reply to Senator Magnuson yes- 
terday you suggested that in terms of the services beyond the safety 
factor that you felt you had no jurisdiction. 

Mr. Tuaetr. Only to this extent that where an application is made 
to discontinue a train and we order it continued the order implies 
that the service will at least be what it was that they were seeking to 
discontinue. 

Senator McGerr. And the fact that it had deteriorated over an ex- 
tended period of time would not enter into a recontinuance order? 

Mr. Tuecite. Well, of course, the service, the whole operation has 
been deteriorating or most likely they would not be seeking to dis- 
continue the train. The reason they want to discontinue it is because 
everything is deteriorating. The passengers or the public has ceased 
to use it to any appreciable extent. 

Senator McGer. There is a factor, is there not, in the Commission’s 
interest in this, there is a factor surely beyond the mere out-of-pocket 
expenses in operating these trains? That is something that you call 
the public interest. 

Mr. Tuee in. Most certainly. That is the primary objective that 
we have in mind. 

Senator McGer. Then aren’t you meeting yourself coming back 
again if you follow this rule of thumb that you explained ? 

Mr. Tucerx. I didn’t say we follow a rule of thumb. I said that 
was one of the factors. 
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Senator McGerr. But you just said to me on the question of putting 
the train back on, that the train must have been losing money or they 
wouldn’t want to discontinue it. 

Mr. Tucete. [ didn’t mean to imply that. I said the whole situa- 
tion had been deteriorating. I don’t know of them seeking to take 


off any train that is losing money. There may have been an instance, 
but I have never heard of it. 


Senator McGrr. You mean that is making money ? 

Mr. Tucetx. Yes. 

Senator McGrr. You said losing money. 

Mr. TuceLx. I mean making money. 

Senator McGee. You are not aware of any sentiment in the industry 
that if there were not the public interest involved that they would 
just as soon get out of the passenger business entirely ¢ 

Mr. Tucci. W ell, when you say sentiment in the industry, why 
that takes in all of the continental United States, certainly, and a 
hundred or more railroads. I wouldn’t undertake to analyze their 
sentiment. I am quite sure there are a number of railroads proud of 
their passenger service. 

Senator McGer. I don’t say railroad policy, I say sentiment. At 
least discussed in that vein. 

Mr. Tucerr. I don’t know what is discussed except what I read in 
the public press. I know the charge is made that they want to get out 
of it but I think some of the railroads pride themselves on good pas- 
senger service. ‘There may be some that would rather give it up en- 
tirely. I believe there are. 

Senator McGer. The reason that this questioning I think is serious 
is that from your comments yesterday—and they have not been 
changed substantially today—is that there does not seem to me to be 
a basic, fundamental concept, from what you have said, of the im- 
portance of keeping a passenger service on a high level—not on a 
minimum level; on a level that open competition otherwise would 
have produced and does produce still in some parts of the railroad 
industry. 

In my part of the country we have fine railroad services, because 
they are competing on a national scale but the deterioration in some 
areas has been, it seems to me, very conspicuous and this increases 
then the pressure to discontinue those trains. 

And that is where, I think from your testimony, there is a forfeiting 
of some responsibility of the public interest. 

Mr. Tueeir. Well, we certainly haven’t forfeited our concern for 
the public interest. 

Senator McGrr. Then I can’t put together in the same piece of logic 
your replies yesterday to the Senator from W ashington about your 
lack of authority, or your lack of—and the fact that you didn’t want 
the authority to “tell the railroad what kind of service it should main- 
tain on a line. 

Mr. Tuaete. No, sir; that is a matter that, under our system, man- 
agement usually adjusts to suit the public need. If they don’t do it 
we are here to referee to see whether they are doing it or not. 


It is not for us say, “You are going to 2 a pullman car on a branch 
line mixed in with a freight train.” 
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You talk about the type passenger service they have someplace else. 
On some branch lines they have a passenger coach hooked on a freight 
train. 

Well, you might very well say that is not sufficient. They ought to 
put a club car on there. 

Now, that is a deterioration of service. There was a time, I am 
sure, on many branch lines where they ran several passenger trains a 
day. But that time has passed; over 90 percent of the intercity 
travel in this country is by people in their private automobiles. Of 
the remaining 10 percent about a third of that is by bus, about a third 
is by air. The rem: \ining 3 percent of all the interstate travel is di- 
vided among the 1 -ailroads of the country. 

Senator McGee. I was thinking of practices that your hearing 
turned up in the Shasta case out in California, where at least the con- 
tention was made by protesters that there seemed to be a studied effort 
to discourage patronage of the train. This stems from the 1 ailroads 
cooper rating very generously in mi: iking available competing air serv- 
ices; in the kind of passenger service that was being offered 

Mr. Tueere. Is that bad ¢ 

Senator McGer. No, I am merely suggesting a pattern that doesn’t 
seem to be an industry wide pattern, 

Ordinarily we try to encourage the use of the railroads and not of 
the competing form. 

There was at least enough of a body of evidence submitted that the 
two State commissions, both Oregon and California, felt satisfied that 
there was a studied effort to discourage patronage. 

I am just unsatisfied with your explanation of how as a referee in 
the public interest you make an allowance for such a possibility. 

Mr. Tuaere. Well, I am not sure that I can give you a categorical 
answer. You are assuming that there has been a determined effort to 
downgrade the service and drive passengers away. Your question is 
based on that assumption. I have said that my colleagues tell me, who 
have studied the records in these cases, that such a thing has not been 
proven. 

Senator Magnuson. Mr. Tuggle, what do you have to say to the 
Commission’s report, the 73d annual report of the Commission for 
fiscal year June 30, 1959, page 22, and I quote: 





The trend in the bad order condition of passenger locomotives and passenger 
cars Was similiar to that found in connection with freight service, but the de- 
mand for passenger serv ice did not show an upward trend that was evident in 
the freight service in 1959. Unserviceable passenger locomotives increased from 
7.2 percent of the total passenger locomotives in 1957 to 7.8 in 1958; from 7.9 in 
the first 6 months of 1958 to 9.7 in 1959. 

The percentage for unserviceable passenger train cars went from 6.7 in 1957 
to 8.1 in 1958; from 7.7 in January 1958 to 10.1 in 1959. 

That is your own report. 

Mr. Tuceir. There must be a decline 

Senator Magnuson. I assume that means 10 percent of passenger 
train cars is what the Commission considers unserviceable. That 
means that, does it not? 

Mr. Tucete. That is right. 

Going back to the statement you read, the first part of it spoke about 
locomotive power. We never have been aware of any shortage in 
locomotive power for passenger service. 
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Senator Magnuson. I am just reading your own report. 

Mr. ‘Tuceir. I understand. 

As to the second part, there has been a gradual decline in the num- 
ber of coaches over many years. It didn’t start in 1958. There was a 
shortage even during the war. It went down—— 

Senator Magnuson. I am not talking about shortage. I am talking 
about unserviceable passenger train cars, which the Senator from 
Wyoming is talking about. He is talking about the question of 
service. 

This number of unserviceable passenger cars has gone up. 
say, it is now up to over 10.1 percent. 

Mr. Tucetr. Well, that may be, but the remaining 90 percent of the 
‘ars may be adequate to carry the number of passengers available. 

Now, it is true you do have shortage from time to time. If we have 
a 4-inch snowfall here in Washington we are going to find the trains 
going south out of here carrying people out standing up, but they had 
no way to anticipate that. 

Senator Magnuson. Just so we get the record straight, this is the 
percentage of cars available for use, or cars in use ? 

Mr. Tucctr. The 10 percent you spoke of are cars that are not avail- 
able for use. ‘They need repairs of some kind. 

Senator Magnuson. Are the 10 percent used / 

Mr. Tucere. No. 

Senator Magnuson. They are not used at all ? 

Mr. Tuacie. No. 

Senator Smaruers. Right on that point I think it would be helpful 
to all of us if you could state for us what has been the general loss of 
passenger service—of passengers, or that part of the traveling public 
city to city that the railroads had suffered over the last 25 years, just 
so we get a pattern ¢ 

Mr. Tucate. I couldn’t give the figures offhand, Senator, but in May 
1959 we issued a report on our investigation of the railroad passenger 
deficit and with your permission I would like to make that part of the 
record. It goes all the way back to the early twenties. 

Senator Smaruers. Do you have it there? 

Mr. Tucerx. Yes. 

Senator SmarHers. That is what I want, isn’t it ? 

Mr. Tuaeir. Yes. 

Senator SmatTuers. Well, read it then. 

Mr. Tuceie. I don’t know whether I can find it quickly. 
long ee 

Senator SmarueErs. It is sort of a question of which comes first, the 
chicken or the egg, and we are not quite certain. Whether some of the 
passenger loss results from bad service or whether the passenger loss 
then results in the deterioration of the cars and so on. But I think 
we have had it in the record in many of these hearings before; what 


has been the general decline in passenger service, intercity, of the rail- 
roads over the last 2! 5 years 4 


You know generally what that is. If you don’t, I will have to check 
the record. 

Mr. Tucetr. We have that discussed in this report. It takes up 
what actually happens when the tunnels were put under the Hudson 
River serving New York and the bridges across it. 


As you 





It is in this 
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Senator Smaruers. Let’s just get into this long-range overall pas- 
senger loss. 

Mr. Tucete. You are talking about the number of passengers or 
the dollars? 

Senator Smatuers. The percentages. The percentage. They used 
to carry 95 percent of all intercity traffic, didn’t they ? 

Mr. Tuaein. Yes, sir. 

Senator Smariers. Over the course of years with the development 
of buses, highways, and the airlines, that has decreased, has it not ? 

Mr. Tvcete. It is down to 3 percent. 

Senator Smaruers. It has gone from 90-some to 3 percent. ‘That 
is what I am trying to say. 

Now, with that decline there may be some reason to say that be- 
cause of this loss, this enormous loss of passenger traffic, that there 
is no wonder that some of these cars—there is a steady increase of 
pasenger cars which are not being used. 

Does that not lend itself to that kind of a logical statement ? 

Mr. Tuceir. That is correct. 

Senator Swatuers. That is all I want you to say. 

Mr. Tuacir. May I just mention this, for example: The New Haven 
is a problem railroad because it carries such a large number of pas- 
sengers. When they opened the Connecticut Turnpike up there, the 
first full year of operation, the number of passengers between Spring- 
field and New York dropped 22 percent, just bec ase they opened up 
a turnpike running almost parallel to the carrier’s tracks. That has 
happened all over the country. 

Senator Saaruers. Is it not a fact that the airline intercity traffic 
has jumped from what was a minimum of about 6 percent 20 years ago 
until now when they have over 35 percent of intercity traffic? 

Mr. Tucetr. No, sir. They don’t have that figure. They have a 
little over 3 perc ent of the interstate traffic. 

Senator Smatuers. I would like to see that figure. 

We have a table in the record here somewhere which will show 
that it is away up. 

(The following charts were taken from pt. I of the hearings on “The 
Problems of the Railroads” and appear on pp. 61 and 123 of those 
hearings. ) 
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1945 
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TABLE 27.—IJntercity passenger traffic in the United States, 1929 and 1939-56 


{Millions of passenger-miles] 


























| | 
Inland | Electric | Totalcom-| Private 
| Railroads Buses | Air carriers} water- interurban! mercial auto- 
Year ways! railways traffic mobiles 
(1) (2) (3) (4) (5) (6) (7) 
i” 
1929. - = 31, 165 6, 800 30 3, 300 2, 800 44,095 154, 300 
ST cir icrcht ani aver eae 22, 713 9, 100 683 1, 486 956 34, 938 234, 700 
sd a naeaeaes 23, 816 9, 800 1, 052 1, 317 950 36, 935 | 245, 800 
is ciisndcessg te sinks cnie 29, 406 13, 100 1, 385 1, 821 1,177 46, 889 264, 300 
Si dasodeaunese 53, 747 20, 900 1, 418 1, 860 1, 326 79, 251 199, 600 
SE csaicisedngemam atts 87, 925 | 25, 500 1, 634 1, 927 1, 940 118, 926 147, 100 
Se ciccesentenebeh witegivin 95, 663 26, 920 2, 178 2, 187 2, 042 128, 990 151, 300 
aa aa 91, 826 27, 027 3, 362 2, 056 1, 709 125, 980 179, 800 
Ss aaindeomenediien 64, 754 26, 293 5, 948 2, 327 1, 484 100, 806 253, 600 
EEE 45, 972 23, 948 6, 110 1, 845 771 78, 646 273, 000 
Di cicudonseeus 41, 22 23, 529 5, 981 1, 670 670 73, 074 287, 400 
Es. Sas ead 35, 133 27, 933 8, 616 1, 402 842 73, 926 376, 313 
31, 790 26, 436 10, 072 1, 190 691 70, 179 402, 843 
I soi ay 34, 640 27, 418 12, 938 1, 333 666 76, 995 457, 787 
34, 033 28, 704 14, 988 1, 396 677 79, 798 495, 547 
Si ctnnebmenweice 31, 679 28, 397 17, 430 1, 487 582 79, 575 529, 194 
 cndcothaugenes 29, 310 25, 614 19, 568 1, 701 157 76, 350 548, 763 
ming peoaas 28, 548 | 25, 500 22, 741 1, 738 147 78, 674 585, 817 
ees nena 28, 300 25, 200 25, 500 1, 900 200 81, 100 617, 700 








1 Great Lakes, rivers, and canals. 

2 Bus and automobile estimates for 1949 and later years have been expanded to include urban portions 
of intercity trips, plus more up-to-date load factors. Revised series for air carriers (1949 to date) includes 

assenger-miles of both scheduled and nonscheduled commercial carriers, and in pleasure or private and 

usiness-firm operated planes. 

3 Preliminary. 


Source: Interstate Commerce Commission; Civil Aeronautics Board; Office of Chief of Engineers, U.S, 
Army, and Bureau of Railway Economics, A.A.R. 


TABLE 28.—Distribution of commercial intercity passenger traffic, 1929 
and 1939-56 


[Percent of total commercial traffic] 


























Inland Electric Total 
Year Railroads Buses Air carriers | waterways! | interurban | commercial 
railways traffic 
(1) (2) (3) (4) (5) (6) 
iciisiiasich aeons 70.7 15.4 0.1 7.5 6.3 100. 0 
i diiniawenncuns 65. 0 26. 0 2.0 4.3 2.7 100.0 
ed 64.5 26.5 2.8 3.6 2.6 100. 0 
Met deod acenewe 62.7 27.9 3.0 3.9 2.5 100. 0 
1942... hicoatiaien 67.8 26. 4 1.8 2.3 1.7 100.0 
1943_.... . le 73.9 21.5 1.4 1.6 1.6 100. 0 
= a eee 74.2 20. 8 1.7 1.7 1.6 100.0 
1945..... ain 72.9 21.4 2.7 1.6 1.4 100. 0 
hii Sakindin aa 64.2 26.1 5.9 2.3 1.5 100.0 
te csinemaees 58. 5 30.4 7.8 2.3 1.0 100. 0 
1948____. alee 56.4 32.2 8.2 2.3 9 100.0 
ee 47.5 37.8 11.7 1.9 1.1 100. 0 
a SE snes 45.3 37.7 14.3 1.7 1.0 100.0 
.| 45.0 35. 6 16.8 1.7 9 100. 0 
Rita testats Gree 42.6 36.0 18.8 1.8 8 100.0 
a 39. 8 35.7 21.9 1.9 7 100.0 
Se ee 38. 4 33. 6 25. 6 2.2 2 100. 0 
EY 36. 3 32.4 28.9 | 2.2 sae 100. 0 
Be Tkncéeiancce 34.9 31.1 31.4 2.3 3 100.0 
| | 





! Great Lakes, rivers, and canals. 
2 Preliminary. 


Source: Table 27. 
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II. Distribution of intercity passenger-miles in the United States, years 1929-56 


[Percent !] 














Private transportation For-hire transportation 
I i a Nc ee i Be sista int Spiiltanscasssa tk 
Year ] l | | senger 
| Private |Private| Total Ratio Rail- | | Air- | Inland| Total | Ratio | transpor- 
auto- | air- |private| private | roads |Buses| lines | water-| for- /|for-hire| tation 
mobiles | planes | to total | | Ways hire | to total 
| | | 
(1) (2) | (3) (4) (5) | (6) (7) | @&) | @& (10) (11) (12) 
| | 
ee a — a ee - ee = ah 
| 
1929... _-} 99. 9 0.1 100 77.8 77.0 | 15.4 0.1 7.8 | 100 22.2 | 100 
1930... ._- | 99.9 | sib) aoe 80. 4 74.6 | 18.2 a 7.1] 100 19.6 | 100 
i -...| es 4 100 3.7) 2510.51 .81) G7 100 16.3 | 100 
1932. - 99.9 oa 100 88.0 | 62.3 | 30.6 5] 6.6 100 12.0 | 100 
1933... 99.9 7 100 87.9] 59.9] 32.9] .7 6.5 | 100 12.1 100 
1934 - 99.9 | <a 100 87.2 60.0 | 33.2 oe 6.1 | 100 12.8 | 100 
1935 _ 99. 9 | ol 100 85.3} 63.5] 30.7] .9] 4.9 | 100 | 14.7 100 
1936_ 99.9 -1l| 100 | 84.5) 65.2] 29.0; 11] 1.7 100 15.5 100 
1937 - 99.9 | 5 kl 100 | 85.4) 65.8] 29.1] 11 | 4.0 100 14.6 | 100 
1938 _- 99.9 cal 100 86.5 | 63.9] 30.6] 1.3 4.2] 100 13.5 100 
1939_ 99. 9 A 100 | 87.1) 67.8 | 260] 2.0] 4.2 100 12.9 100 
1940 - 99.9 | a 100 | 86.9 67.0 | 26.5 | 2.9] 3.6 100 13.1 | 100 
1941_ 99. 9 a 100 | 84.9) 65.2 | 27.9) 3.0] 3.9 100 15.1 | 100 
1942_ 99.9 ad 100 71.4 69.0 | 26.9] 1.8] 2.3 100 28. 6 | 100 
1943_- 99.9+/ (2) | 100 | 54.9 74.4 | 22.7} 1.3 1.6 100 45.1 | 100 
1944 99. 9+ (2) | 100 | 54.0 76.0 | 20.6 2 1.7 100 46.0 100 
1945 99. 9+ (?) | 100 | 58.8 74.3 | 21.4 2.7 1.6 100 41.2 100 
1946 99.8 | 2 | 100 71.7 66.2 | 25.6] 5.9 | 2.3 | 100 | 28.3 100 
1947 99.6 | 4 100 77.7 59.4 | 30.4] 7.8] 2.4 100 | 22.3] 100 
1948 99.6 | 4 100 79.8 57.3 | 32.2] 82] 23 100 | 20.2] 100 
1949 99.6 | 4 | 100 | 83.9] ° 49.5 | 38.5 | 10.1 | 1.9 100 16.1 100 
1950 99.7 | 3 100 | 85.5 | 47.2] 38.4 | 12.7 | 7 100 | 14.5 | 100 
Ee 99.7 3 100 85. 9 46.7 | 36.2 | 15.3 1.8 100 14.1 | 100 
ie..<.. 99.7 3 100 86. 4 44.3 | 36.6 | 17.3 | 1.8 100 13.6 | 100 
1963. .... 99.7 | 3 100 | 87.2} 41.4 | 36.4 | 20.2 1.9 100 12.8 100 
1954 99. 7 3 100 88.2; 39.8 | 34.0 | 23.9 2.3 100 | 11.8 | 100 
1965. .... 99.7 3 100 88.5 37.5 | 33.3 | 27.0 2.2 100 11.5 | 100 
a 99. 7 3 100 | 88.7 36.1 | 32.0 29.5 2.4 100 11.3 | 100 
| 
1 Based on tabulation of companion chart I. 
2 Not available but considered negligible during war years. 


Senator Yarsoroucu. Mr. Chairman, did that figure mean 35 per- 


cent of the common carriers ? 
private cars. I think his figure is the same 
Senator SMATHERS. 


The witness referred to 90 percent in 
as the chairman’s. 

ry” . ryt . . . 
rhe gentleman from Texas points out a distine- 


tion which I should have made, and he is absolutely correct. I am 


talking about common carriers. 


The airline passenger business with respect to common 


business has jumped up to something like 30 percent. 


carriage 


We all recognize, I think, in the fioures that most of intercity traffic, 


90 percent, is In private passenger cars over highways toda 
Are those not generally the figures / 
Mr. Tuceix. They sound approximately correct. 


y. 





Senator Maenuson. I think, of course, Mr, Tuggle, we all agree 
that the decline in people using railroads, passengers, has been very 
great, since the inception of highways, automobiles, and other modes 
of transportation. I think what we are trying to get at here is the 
Commission’s opinion as to whether or not, when a leg of a rail- 
road is losing money and it is obviously shown that it is losing money 
on the leg, whether or not they should just abandon it, or whether or 
not there might be some suggestion or some authority, or whatever 
it might be, to improve the service in an effort to get more customers. 
Like selling anything. It is like putting a new front on your store 
hoping you will get more people in when business has ‘been bad. 

What the Senator from Wyoming and I were trying to get at is 
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whether or not in some of the discontinuance cases, whether or not 
the necessity for discontinuance, both moneywise and public con- 
venience and necessity, might be alleviated by a ‘better service. 

Now, that is hard to get at, but let’s take the Shasta case. Here 
is one part of the U nited States with a population of approximately 5 
million people. Another part of the United States with approxi- 
mately something like 15 million, from San Francisco, south, and in 
the area. 

Now, the only way that 5 million people can get down south at any 
time now is by air or car, except three times a week. That poses quite 
a transportation problem. 

I am not questioning that the Shasta didn’t make money, or that— 
I mean lose money. I don’t know. But is it in the public con- 
venience and necessity that 5 million people in a section of our coun- 
try have no means of passenger rail travel between them and 15 mil- 
lion other people? 

Now, that poses a real problem, I think, for the Commission and 
maybe for us. 

Mr. Tueexe. Isn’t the Shasta train a 3-day-a-week service only dur- 
ing the off season ¢ 


Senator Magnuson. Well, all right, but it is still—I don’t think 
anypl: ~~ in the world would that jones with that population. 
Now, it might be that the Union Pacific on that particular leg, 


seaseanain the costs, were losing money on the line, but what the 
Senator from Wyoming and I were posing—m: aybe they might have 
been able to give a little, and where there is public convenience and 
necessity involved, if they bettered the service, maybe they would get 
more passengers. Isn’t that about what we are talking about ? 

Senator McGer. Right. 

Senator Magnuson. Now, we can’t tell them to do that, but we 
just wanted to know whether the Commission w anted to have some 
general authority where they might make that suggestion and be « 
little bit persuasive where the ICC thought it was justified. 

Mr. Tvuacir. May I say with reference to the Shasta, that there are 
other trains running over the same line every day. With 15 million 
people on one end and 5 million on the other end you speak of, they 
are not without railroad passenger train service. 

Senator Magnuson. What trains? 

Mr. Tuaetr. Right over the same lines. 

Senator Magnuson. What trains? 

Mr. Tuceir. The Cascade is one of them. 

Senator Magnuson. They just abandoned the line from Seattle to 
Portland. I don’t know how we get to Portland. We drive our car 
down there, he n we park it and get on the train I guess. 

Mr. Tuceie. I am quite sure you will find there are other trains 
running over it every day, passenger trains. 

Senator McGrr. With the same convenience as the other? 

Mr. Tueere. I don’t know about that. 

Senator Magnuson. I only talk about person: al experience. If I 
wanted to go on a day that was not one of the 3 days a w _ scheduled, 
I think I would have difficulty getting between Seattle, San Francisco, 
and Portland on a passenger train. 

Mr. Tvecrr. I am quite sure there are passenger trains. 
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Senator Macnuson. And I am pretty sure it might be one of this 
10 percent of the cars. 

Senator SmatueErs. Why don’t we just nail that down ? 

Is there anybody in this room who knows for a fact ? 

Yes, sir; what is your name? 


STATEMENT OF C. W. BURKE, GENERAL COUNSEL, SOUTHERN 
PACIFIC CO. 


Mr. Burke. My name is C. W. Burke and I am general counsel for 
Southern Pacific Co. and I would like to tell the Commission that we 
have daily train service with through pullmans and through light- 
weight cars between Seattle, Portland, and San Francisco, They op- 
erate on the Cascade which is one of the finest trains in the United 
States and it provides service on the same schedule as the Daylight. 
It operates every day throughout the year and it has through, air- 
conditioned pullmans, through coaches every day from San Francisco 
to Portland to Seattle. 

Senator Magnuson. You change trains in Portland ? 

Mr. Burke. No, sir. The pullman cars go through from Seattle, 
Wash. 

Senator Magnuson. The cars go through ? 

Mr. Burke. The cars go through. 

Senator Magnuson. And you goon the Great Northern ? 

Mr. Burke. It is a pool service, I think, on which there are three or 
four trains a day between Portland and Seattle. These through cars 
go on one of those pool trains. 

T also know as a fact that there are about three or four round-trip 
daily trains between Portland and Seattle. 

Senator Macnuson. Well, let me ask you this: Is there a petition to 
abandon the Portland-Seattle train? 

Mr. Burke. Not that I know of, sir. I am confident that there are 
at least three round-trip trains each day between Portland and Seattle. 

Now, there may have been an adjustment made by one of the other 

railroads between Portland and Seattle that I do not represent, but 
regardless of that adjustment, I am sure that there is no doubt that 
ane are three round-trip daily trains between Portland and Seattle. 

Senator Magnuson. Have you ridden them? 

Mr. Burke. Yes, sir. I think they are the finest in the United 
States. 

Senator Maanuson. Well, you and I are two different types of pas- 
sengers. Ihave ridden them many times. 

Senator Smaruers. Everything was going fine until he made that 
last statement. 

Senator Magnuson. Well, I think he would say that naturally. 

Senator Smaruers. It has been established that there is daily serv- 
ice; is that correct ? 

Now, we come back to what we mean by adequate quality and so on, 
but there is daily service. 

Senator Macnuson. That is what the gentleman just stated. 

I will get the record. There is a possibility of daily service but 
the cars, the ch: anges of schedules makes a very difficult situation to 
get between those two areas. 
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Now, I know that from experience. No one can tell me any dif- 
ferent. Ihave done it many times. 

Senator McGrr. Mr. Commissioner, it leaves still 

Senator Magnuson. And to just let me finish, there are not many 
passengers aboard either. I will agree with you on that. 

Senator McGerr. There is still unresolved an equation, a policy or 
an attitude that would be applied to the loss factor, the out-of-pocket 
loss in the operation of a railroad in relation to the kind of service 
that may be contributing to that loss. 

It just seems to me that unless the Commission, once it makes a rul- 
ing, is willing to, on the spot examine the service, the caliber of the 
service in the vein in which the Senator from W ashington was speak- 
ing to that question yesterday, that you cannot validly apply the loss 
factor. 

Mr. Tucctr. What do you mean by “service” ? 

Senator McGrr. The equation that goes into satisfactory passenger 
service that attracts passengers to use the line and does not discourage 
them from using it. 

Again I remember in the Shasta case where the State commission 
rode the train on several different instances and in the testimony sub- 
mitted some of their report. In a rain the roof leaked and the diner, 
when it stopped raining, still leaked; there were instances of other 
passenger discomforts of a type that I daresay you wouldn’t find on 
the Cascade from the description we have just heard. 

Senator Maenuson. I will take you for a ride sometime. 

Senator McGee. And this is the kind of thing it seems to me belongs 
in the Commission’s jurisdiction. 

We are trying to help the passenger business and we are trying to 
help the railroads stay in business and we are only questioning here 
the formula applied by the Commission. 

Mr. Tucctr. Let me say there is no formula, Senator. You are 
dealing with the complex and abstract principle of a public interest. 
There is no way you can add up two and two and say, “This equals the 
public interest.” 

Senator McGer. But you told us yesterday here that you didn’t 
want that authority to go in and examine the service beyond the safety 
factor in the passenger train. 

Mr. Tucetr. We said that. Wesaid that. Wesaid that. 

Senator McGer. Therefore, there is a formula and I don’t see how 
you can police it on a loss factor unless you exercise responsibility in 
measuring the service on something besides safety. 

Senator McGer. How does it follow that if we don’t want that ad- 
ministrative duty put on us, that it is a factor? That doesn’t follow 
necessarily. 

You have your State commissions; they have that authority now. 
They have it under State laws for the operations within their border. 

Senator McGnrr. They disallowed the State commissions in the 
Shasta case where they found in their judgment there was a deliberate 
policy leading toward abandonment. 

Mr. Tuccats. They never proved that on the record in the hearing. 

Senator McGee. They proved it to their satisfaction. 

Mr. Tucertr. We are trying it on a record made with us. 
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Senator McGee. But, Mr. Commissioner, you said to me just now 
that the States would take care of that, and therefore it wasn’t your 
obligation, but you disallowed it. 

Mr. Tweet. I say it is their obligation under the State law. They 
have it now. They arrogate it to themselves and they may be en- 
titled to it, to handle it on interstate trains. We have no desire to 
handle what they are doing now. 

It would take more employees than the Commission now has on its 
staff all over the country to see that they provided what you call rea- 
sonable, adequate service, and all the factors named in this pending 
bill. 

Senator McGrr. But you can’t lose the loss factor unless you do 
this? 

Mr. Tuaceir. Yes, youcan. Loss is always tangible. It is elemen- 
tal in any business operation. You can’t ignore losses; you can’t 
ignore deticits. 

Senator McGerr. By prepetrating a loss you make no allowance for 
that. 

Mr. Tuceie. You are assuming they are being perpetrated. I say 
my colleagues say on the records they have seen there has been no 
proof. 

Senator McGrr. We are assuming nothing. We are asking you as 
a referee to make sure that you know that is not being done, and you 
are saying that you are abdicating that responsibility and you don’t 
want it. 

Mr. Tuacein. We say that? 

Senator McGee. And this is why I say you have adopted a formula 
and the formula is inadequate in the public interest for using that 
judgment on train-ofts. 

It seems to me you have made your position clear. 

Mr. Tuceix. Well, I am glad of that. 

Senator McGee. I am not sure that you have done the Commission 
any good in the clarification that you have supplied because it seems 
to me you leave a gap there in the public interest and I think in the 
interests of the railroads, really. 

Mr. Tuaetr. Well, I respect your opinion about it, but I might say 
11 of us feel we don’t want the administrative services of being au 
dietician on these dining cars and a sanitary engineer on the pull- 
mans. If that is against the public interest, why the record speaks 
for itself. 

Senator Smatruers. Are there any other questions? 

Senator Yarborough ? 

Senator Yarsoroucu. Yes, I have questions, Mr. Chairman. 

Mr. Tuggle, on the Post Office and Civil Service Committee some- 
time in the past } years we have heard statements to the effect that the 
railroads will voluntarily give up mail contracts. They say they 
don’t want to carry the m: Lil any longer. We have had other ‘people 
tell us that very often the mail contract on the passenger train is the 
difference between a passenger train that is losing money and one that 
isn’t losing money and when the railroads volunt: arily give up the 
mail contract, that automatically puts many trains in the ‘losing cate- 

gory where they can properly be abandoned. 
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Has the Commission made any investigation of the relationship to 
these mail contracts, to the loss of the passenger trains and whether 
or not the railroads are volunt: arily surrendering mail contracts in 
order to kill the passenger train service ? 

Mr. Tucete. We have made no formal investigation into that 
subject. 

Senator Yarsoroucn. Do you have the personnel to make such an 
investigation ? 

Mr. Tucaue. Well, we have the personnel but we would have to 
divert them from other duties to do it. 

Senator YarsoroucH. Do you make that investigation in each par- 
ticular case ? 

Mr. Tuce.e. It is involved in each discontinuance case. 

Senator YarsoroueH. Do you find out whether or not they volun- 
tarily gave up a mail contract first in order to pull that particular 
train down to a losing train rather than one that is not losing money? 

Mr. Tuceie. Let me answer it in this way: It may be that they are 
running three trains in each direction over the line. They may all 
be losing money. 

Now, “if by taking one of those trains off and carrying the mail on 
one of the other trains, it may bring it up toward the profitable side, 
I think there have been cases like that. 

Senator YArsoroucu. Where they could get the same mail con- 
tract ? 

Mr. Tuacetr. Yes. 

Senator Yarsoroucu. I am referring to places where they lose the 
mail entirely. They give it up and don’t carry the mail on another 
train. They lose the carriage of that mail. 

I have had that stated to me by different people picked it up 
some here and more on the Post Office and Civil Service Committee. 
There is a contest there, as you know, over the laws and regulations 
pert uning to the carriage of mails as the airlines seek to carry the 
mail on some standby basis if they don’t have a full company of pas- 
sengers. They seek to carry the first-class mail as well as airmail. 

Mr. Tuceie. Senator, you know, of course, better than I that for 
a number of years the Post Office Department has been developing 
what has been called the highway post office and a lot of the mail— 
reluctantly perhaps on the part of the railroads—has been moved to 
the highway post offices. 

Of course, we know they have been carrying airmail at no raise 
in the postage rate and things of that kind. “Now, that comes off 
of the railroads. 

Now, I don’t believe the railroads were in favor of those policies. 

Senator Yarsoroucu. The complaint has reached us that on par- 
ticular trains the railroads don’t want to keep the passenger train 
going and they have voluntarily surrendered the mail contracts or 
hi 5 n’t used them in — to pull the train down to a loser. 

I don’t mean they are giving up big profits. They may have been 
making 1 percent on that passenger train’s operation, or maybe 114 
percent. They feel that isn’t enough income and they have volun- 
tarily given up mail contracts. 

I want to request that in each case of the discontinuance of a train 
the Commission thoroughly investigate the proportionate share that 
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mail contracts have played in the past in the income of that passenger 
train and whether or not they have voluntarily surrendered those mail 
contracts in order to pull the train down to a losing train. 

Mr. Tueate. The record in each one of these cases shows how much 
is derived from mail and other head-end revenues like express and 
milk and newspapers. 

Senator YarsoroucH. Do they go back and find out what the mail 
income has been in the past and whether the line voluntarily sur- 
rendered that mail contract preparatory to discontinuing the train 
service? That is my point. Not just what the mail brought in for 
the past 6 months but go back in history—what I am requesting the 
Commission to do—and investigate and see whether that line volun- 
tarily gave up a mail contract. 

Mr. Tucerr. As of now the record must be made going back 2 full 
calendar years. 

Senator Yarsoroucu. And if a mail contract has been cut off in that 
time, do you investigate to see whether the Post Office Department 
took it away from them or whether they voluntarily surrendered it? 

Mr. Tuaete. I don’t know that we investigated but we notify the 
Assistant Postmaster General in charge of that and he is invited to 
come in and make any explanation or objection he wants to. 

Senator Yarsoroucu. I personally think it is the duty of the Com- 
mission to find out that fact. Because it is going right along the line 
of the testimony developed by the Senator from Wyoming: Whether 
or not the line is attempting to kill the rail service. 

Mr. Tucetr. They will certainly have to explain why they have 
given up the mail contract. 

Senator Yarsoroucu. That is developed now. 

Mr. Tueatxr. It would have to be satisfactory. 

Senator Yarsoroucu. Among the declaration of Congress, in the 
national transportation policy that the ICC is enforcing, among other 
things, the ICC is enjoined to see that the service rendered is ade- 
quate to meet the needs of the commerce of the United States, of the 
postal service and of the national defense. Among the principal 
responsibilities, those are the three basic considerations: To pre- 
serve the national transportation system by water, highway, and rail 
as well as other means adequate to meet the needs of the commerce of 
the United States, of the postal service, and of the national defense. 

I have had complaints over the past several years that when these 

assenger trains have discontinued that the coaches are generally 
immediately taken out and sold for scrap and cut up and that if we 
had a national emergency in the form of an armed conflict, there 
would not be enough passenger cars there to carry troops as they 
were carried in World War IT. 

Has the Commission made any investigation as to what is happen- 
ing 2 these cars, these passenger cars, where the service is discon- 
tinued ? 

Mr. Tucetr. We know in general that the pasenger cars, if they 
are old, are usually junked. 

Senator Yarroroucu. Cut up for scrap ? 

Mr. Tucetr. Well, yes. 

Senator Yarrorovuen. Don’t you think it is a part of the duty of 
the Commission in carrying out this injunction to see that there is 
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service adequate for national defense, to give some study to how 
that transportation system would be used in the event of another 
national emergency. 

Mr. Tuaete. Yes, sir; we did that in our passenger train deficit 
investigation that I mentioned and where I have filed the report for 
the record. We asked the Department of Defense to come in. Under 
the projections they gave us, the number of coaches was adequate for 
any troop movements they might anticipate. 

Senator YarsoroucH. What year was that? 

Mr. Tuaeix. That report was issued in May last year. 

Senator YarsoroucH. The Defense Department found at that time 
that the number of coaches for troop transport was adequate ? 

Mr. Tuceir. Well, they put in the record the number of coaches 
they would need under certain hypothetical conditions and the coaches 
were Sufiicient to cover that. 

However, as to sleeping cars, there are only about 4,000 sleeping 
cars in operation now, privately. The Department of Defense, as I 
remember, has stockpiled about 1,500. 

Senator YarsoroucH. They have been stockpiled and waiting for 
emergency use for the military ? 

Mr. Tuceir. Yes, and under this hypothetical statement of facts 
that would have been just exactly what they would need. 

Senator YarsoroucH. Those are stockpiled now ? 

Mr. Tucerr. That is my understanding. I am sure they are. I 
have seen some of them. 

Senator Smaruers. Senator Engle, do you have any questions? 

Senator Enetxz. I would like to address one question to the Com- 
missioner : 

I just don’t believe, Mr. Commissioner, that the answers to the 
questions asked by the chairman of the full committee, Senator Mag- 
nuson, and those asked by Senator McGee are necessarily answerable 
with just “Yes” or “No.” 

As I understood the testimony by Commissioner Ed Goff, yester- 
day, if the Commission came to the conclusion that a line was delib- 
erately depreciating a service for the purpose of making it possible 
to abandon the line, the Commission would consider that in connec- 
tion with a petition to abandon the line, is that correct ? 

Mr. Tuaeiz. That is correct; yes, sir. 

Senator Enetr. But on the other hand, you don’t want to go to the 
extreme of completely regulating and supervising the train service 
to the extent of determining whether or not the means are adequate; 
whether or not the sleeping accommodations are just as good as they 
should be, or, as I understand, under this bill, having the railroad 
petition the Commission every time it wants to change the composi- 
tion of a train, is that correct ? 

Mr. Tuaatr. That is correct. 

Senator Enetr. In other words, between those two extremes, one 
in which you would be for all practical purposes running a railroad, 
and the other extreme, where you would take into consideration what 
you regarded as a direct depreciation of service for the predesigned 
purpose of eliminating that service—in one instance you would con- 
sider it and in the other instance you don’t; is that right? 


Mr. Tucerr. Well, I think you have submitted two different situ- 
ations. 
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Senator Enexr. I think I have, but this record as it presently 
stands would tend to indicate that it is the position of the Commis- 
mission that you are just going to wash your hands of the whole 
works. I am perfectly sure that isn’t what you intended to put in 
the record. 

Mr. Tuectx. Let me amplify it. What I wanted to say was that 
we did not want the administrative responsibility of supervising the 
operation of the trains in the sense of the type of coach they had, 
whether the seats were covered with velvet or plastic, whether it had 
a dining car on it or not, whether the toilets were clean. We want no 
part of that. We would have to double the amount of employees 
that we have now. 

Now, the question that came up yesterday was whether in a pro- 
ceeding, if it appeared on the record that there will be a deliberate 
effort on the part of the railroad to so downgrade its service as to 
drive passengers away, would we take that into consideration? And 
Commissioner Goff said, “If they tried to commit fraud on us, of 
course we would try to prevent it.” 

Senator Enerx. That is your position; and in your opinion, the 
position of the other Commissioners ? 

Mr. Tuceir. We wouldn’t allow it to be discontinued. Yes, I am 
sure it is. I know it is. 

Senator Enerte. Thank you very much. I think that clarifies the 
record to some extent. 

Senator Smatuers. Thank you. 

Senator Maenuson. When you talk about how the seats are cov- 
ered, that doesn’t necessarily mean you are going to have that kind 
of regulation, does it? It would be up to you to have a minimum 
regulation. 

You are down there to apply pressure. That is why we create all 
of these commissions. 

Every member of this committee is pressured from the time they 
get up in the morning until they go home. That is our business. 

Mr. Tueerr. We don’t like to use pressure. We would rather look 
at things objectively. 

Senator Macnuson. Let’s get away from talking about tang or 
velvet on the seats. Nobody is talking about that. We are talking 
about—if you had the authority, it would be up to you to make— 
perhaps you would decide not to use it but you could make some gen- 
eral minimum standards of service. Somebody might write you a 
letter and say, “I don’t like the seat covers,” but that doesn’t mean the 
Commission has to issue a regulation on that. You keep reverting 
to the fact that you are going to have to do those things. Nobody was 
thinking about that at all. I don’t think you thought we were thinking 
about it. 

I was talking about some minimum regulation on a general type 
of service. Maybe it might be schedules; it might be what you call 
in a way a minimum serviceable car. 

And your rules, I imagine, would be very—if you did have the 
authority and you did decide to take a look at this service, would 
provide minimum standards. 

I wasn’t suggesting you regulate those things. I merely asked you 
if you would like to have the authority. 
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In the interests of public convenience and necessity, I wondered 
whether you might welcome some authority to see that the service 
would be a minimum, adequate service. That is all we were trying 
to get at. Not that you have to go down and see what kind of paint 
goes on the car. 

Mr. Tucetr. We would have to know something, Senator, and we 
could only get that from the record. 

Senator Maenuson. You have correctly said in your opinion you 
didn’t want that authority. 

Mr. Tuacctze. And we would have to handle these things on a case- 
by-case basis. That would increase our work manyfold. 

Senator Maenuson. In a case where a railroad has petitioned for 
discontinuance, if there is any evidence presented, that the road has 
let the service deteriorate so they could make a better case for having 
less passengers, that—Commissioner Goff said that would be one of 
the things you would consider. I think the record is clear on that. 

Mr. Tuceir. That is right. 

Senator Magnuson. But now, suppose you found that. 

Mr. Tuaeiz. They would have to continue to operate the train. 

Senator Magnuson. Now, you say, “You continue to operate them.” 

What if they continue to operate it the same way ¢ 

Mr. Tucerz. Well, the question primarily was whether they had 
deliberately let the service deteriorate. 

Senator Maenuson. All right. Suppose they deliberately operate 
itthesame way. You say, “You keep running the train” so they keep 
operating the same way. 

Mr. Tucatr. Well, we put some strong language in there about it. 

Senator Magnuson. You put some strong language in—well, all 
right. I think that is better than a law. I think if the Commission 
would put some strong language in some of these things maybe we 
wouldn’t even be sitting here today. 

Mr. Tuceie. Let’s don’t forget they are still subject to the absolute 
authority of the State commissions on that. 

Senator Magnuson. Well, I don’t want to belabor that, but I dis- 
agree with that. I might as well ask you this, to get the record 
straight: You did state that the bill will present a question “as to the 
effect it would have upon existing State laws and upon the exercise of 
State authorities, of jurisdiction over services performed by ‘inter- 
state’ railroads. At the present this matter is left to the States.” 

That is your quote. 

Now, I want to ask you, and there may be some legal question here— 
as I said before there is no pride of authorship in these matters; we 
are looking for guidance—whether or not the enactment of section 
13(a) would effectively repeal State regulatory laws on interstate 
trains. 

Mr. Tuaerr. Well, I think we said in connection with that that it 
would raise questions and if that was to be done it ought to be made 
plain that 

Senator Magnuson. In other words, it is your opinion there would 
be some legal question there ? 

Mr. Tuaetx. Certainly. 

Senator Magnuson. Suppose the State, sharing a stake in regulat- 
ing train service within its borders determines certain things be done 
with regard to the service of a particular train and issued an order 
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thereon—the railroad involved could effectively circumvent this order 
by noticing the train for discontinuance under section 13(a), couldn’t 
they ? 

Mr. Tucete. Yes, sir. 

Senator Magnuson. So straight regulations would be at least not 
effective in that case. 

Mr. Tuceir. They could still go under 13(a) (2). 

Senator Magnuson. The train would automatically be discontinued 
for 5 months, is my understanding. 

Mr. Tuceir. Not automatically. Not unless we permitted it. Be- 
cause we can order the operation for another year after the 5 months. 

Senator Macnuson. Yes, but during that time the State would 
have no authority over it, wouldn’t that be correct? While it was in 
your hands whether it be 5 months or a year 

Mr. Tuccrix. Our authority goes to discontinuance, Senator. I 
don’t know that they would relinquish their jurisdiction over the 
housekeeping matters we might say. 

Senator Maenuson. I don’t want to belabor this but we would like 
to have the Commission’s interpretation on these sections, and pro- 
cedures, so we might have some light on the matter—what the Com- 
mission would think would be the opinion of a general counsel. If it 
goes on for a year, does the State still have authority? But that isa 
legal matter. 

fr. Tucerr. We will give it some study, Senator. 

Senator Macnuson. Mr. Chairman, if I may, to save time, I will 
pose some of these questions and write them out a little better and 
then your legal counsel can look at them and give us his best opinion. 
I think it would be helpful. 

Mr. Tucctz. Very well. 

Senator Yarsoroucu. If we disregard the commuter traffic and con- 
sider only the intercity traffic, does the Commission have any statistics 
on the relative amount received by the rails from carry te the mail 
and from carrying the passengers, on the passenger traffic? Do you 
have tables showing how much of the income of passenger trains is 
from carrying mail and how much is from carrying persons? 

Mr. Tuccir. Yes, we have some figures on that. They are in the 
report. 

Senator Yarsoroucn. They are printed in the report. 

Mr. Tuaote. Yes, sir. 

That was a very exhaustive study that went back over the years. 

Senator Yarsoroucu. That is the 1958 report. 

Mr. Tucere. 1959. Many witnesses were heard. Many exhibits 
were selected. 

Senator Yarsoroucn. You do have comparable statistics before 
you? 

Mr. Tucctx. Yes. 

Did you mean the annual report ? 

Senator Yarsoroucu. Any kind of report. 





Mr. Tuccxe. It is in our passenger deficit investigation report. 

Senator Yarroroucn. I would like to see a copy of that. 

Mr. Tucerr. Youshall. You shall. 

Senator Yarsoroucn. The statement was made before the other 
committee that each year the U.S. postal service carries more pieces of 
mail than all other postal systems of the world combined. And, of 





am — — «ap ee ow TH Ft & 4 


ee te eet ee A Ld 


é 


rr 





PROPOSED PASSENGER TRAIN ACT OF 1960 73 


course, that is an important factor with the railroads, and important 
to this general mail policy. Without plugging for one system of 
transportation over another, the rails go through when many of the 
trucks and the planes don’t, in this icy weather. It is very important. 

I have no further questions. 

Senator Enetr. On that same subject matter the question has 
occurred to me, Mr. Commissioner, whether or not we can adequately 
handle this problem by ini the commuter trains and intercity 
trains all in one ball of wax. I detect great difficulties in writing 
legislation that handles two propositions. Do you think there is any 
merit in separating the two and handling the commuter train problem 
separately from that of intercity service / 7 

Mr. Tucern. Yes, sir; I am inclined to think that the problems are 
not identical. The commuter problem is a localized problem; it re- 
lates primarily to the community involved, whereas intercity service 
involves perhaps several States and a number of cities. 

Senator Enatr. My theory is, if we write a general act, clamp it 
onto the commuters and to the intere ity service indiscriminantly— 
as I say, put them all in one ball of wax—we may end up with a harness 
that doesn’t fit either one of them. It might be more intelligent to 
separate the two problems and deal with them separately. I was just 
wondering about your comment on that: Do you think that this legis- 
lation is a good piece of work for either one? That is, does it work 
as well for one as it would for the other, or are there problems con- 
nected with the commuter service which don’t fit very well in the 
programs set up for intercity services and vice versa ? 

Mr. Tucere. I think the commuter problem is subject to a lot of 
exceptions. It is a different problem. 

Senator Enerr. Well, I would certainly want to consider that. 

Thank you, Mr. Chairman. 

Senator Smatuers. I thank the gentleman. 

Senator Maenuson. Mr. Chairman, there is one thing I think we 
will save time on—also, I would like to have some clarification, because 
I don’t know, but on page 4, Commissioner Tuggle, you state that the 
Commission may require continuance or restoration of service only if 
it finds the service— 


is required by public convenience and necessity and will not unduly burden 
interstate or foreign commerce. 

Now, I understand there has been recently an order—I am not 
familiar with the number—or notice, stating that the Commission, 
either officially or unofficially, is pow erless to restore service once you 
permit it to be discontinued, and a 4-month time period has elapsed. 

Mr. Tucatr. No, sir 

Senator Magnuson. You don’t have to answer it now. It is just 
one point I would like to have cleared up. 

Mr. Tucetr. Even if we didn’t reach decision within the 4 months 
and the carrier discontinued service, we could order its restoration. 

Senator Magnuson. So you would not be powerless in this 
particular 

Mr. Tuectr. That is right. 

Senator Smaruers. Now, gentlemen, we have this little problem 
with respect to time. We have not yet heard Mr. Tuggle’s complete 
statement and with reference to many other provisions of the 3020 
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bill. However, you gentlemen here, we know you are busy and we 
don’t like to trespass on your time, but what we would like to do in 
the interests of people who have come here to talk to us from out of 
the city, we would like to now have a cessation of your testimony and 
invite you to come back at a later date and pick up your statement 
where we have stopped it and bring on now a couple of witnesses who 
have come to us from out of town and at their own expense, as a 
convenience to them. | 

It is not the plan of the subcommittee to meet this afternoon, but 
we will meet now until 1 o’clock. | 

So that you, Commissioner Tuggle, and the others—— 

Mr. Tucetr. You will notify me? 

Senator Smaruers. We will notify you; yes. 

(The remainder of Mr. Tuggle’s prepared statement is as follows:) 

With respect to certain specific provisions of the bill, proposed new 
section 1(23) mentions only a “proposed discontinuance” of service, 
whereas existing section 13a embraces both a “proposed discontinuance 
or change.” This raises the question as to whether the omission of 
the words “or change” is intended to remove the Commission’s juris- 
diction with respect to changes short of a complete discontinuance. 
Under present section 13a, the Commission may authorize changes 
in train schedules which would otherwise be prohibited by State Jaw 
or requirement. While present section 13a applies to “any train or 
ferry” the proposed new provisions would be applicable only to “any 
passenger train or ferry.” 

Section 4 of the bill would require the Commission to hold a public 
hearing in every case in which a protest is filed. We doubt the de- 
sirability of this mandatory requirement. It has been our experience 
in abandonment proceedings under section 1(18) that it is desirable 
that we have some discretion in determining whether a particular 
application should be set down for formal public hearing. 

Similarily, the Commission should be permitted to exercise some 
discretion, depending upon the circumstances in each case, in availing 
itself of the cooperation, services, records, and facilities of State 
authorities, as would be required by this bill. Therefore, if the bill 
is favorably considered, we suggest that the word “shall” appearing in 
line 22, page 3, and in line 25, page 4, be changed to “may.” 

Proposed new section 1(23)(b) is very similar to present section 
13(a) (2), which is applicable only to discontinuances wholly within 
the boundaries of a single State. Paragraph (c), however, contains 
additional notice requirements. The proviso in this paragraph, re- 
quiring notice of the “time and place of the hearing” at least 30 days 
in advance, would, in our opinion, be unduly onerous since it would 
prevent a postponement or change in the place of a hearing to accom- 
modate interested parties without at least 30 days’ notice. ‘This would 
necessitate denial of requests for postponements or cause undue delay 
in completing a hearing. 

Paragraph (d) of the new section 1(23) would require, among 
other things, consideration of the effect of a proposed discontinuance 
upon the military and civil defense needs of the Nation and States 
involved. It is our view that if adequate consideration is to be given 
to these needs, the appropriate agencies should be directed to inter- 
vene and present evidence, if, in their judgment, a proposed discon- 
tinuance would have an adverse effect on such needs. 
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Provision should also be made that in the absence of such evidence 
the Commission may presume that the military and defense needs 
will not be adversely affected. We also question the propriety of the 
Commission receiving off-the-record advice in formal proceedings, 
which is apparently contemplated by paragraph (f), since the parties 
in interest would have no opportunity to respond. 

Paragraph (d) also contains a provision which would require the 
Commission to consider the “carrier’s revenues from all freight and 
passenger traffic in the State or States” in which the subject train or 
ferry operates, as well as expenses of operation in those States. This 
would require an allocation of revenues and expense by States, and in 
many instances would place an impracticable burden upon the car- 
riers. 

Although the carrier may have net revenues from its overall State 
operations, such revenues may be urgently needed for other purposes 
such as additional freight cars of all” kinds, central traffic control sys- 
tems, classification yar ds, reduction of debt, and so forth. We are also 
doubtful as to the effect which the Commission would be required to 
gi ive the resulting allocations in determining whether continued opera- 
tion of a particular train is or is not requir ed by the public convenience 
and necessity and will or will not constitute an undue burden upon 
interstate or foreign commerce. 

If, as might be argued, the intent of this paragraph is that the Com- 

mission should not permit a train to be discontinued if the carrier’s 
total operations in the State or States involved are profitable, the re- 
sult would be contrary to the apparent intent of the Congress when it 
added section 13a to the act by enactment of the Transportation Act 
of 1958. The report of the House Committee on Interstate and For- 
eign Commerce (H. Rept. No. 1922, 85th Cong.) on H.R. 12832 
pointed out that a major cause of the worsening railroad situation 
was the mounting passenger deficit, and that under the existing law 
this Commission had no jurisdiction over discontinuance or changes 
in train service, except where complete abandonment of a line of track 
was involved. Similarly, in the report of your committee on S. 3778 
(S. Rept. No. 1647, 85th Cong.), it was pointed out that— 
A most serious problem for the railroads is the difficulty and delay they most 
often encounter when they seek to discontinue or change the operation of serv- 
ices or facilities that no longer pay their way and for which there is no longer 
sufficient public need to justify the heavy financial losses entailed. The sub- 
committee believes that the maintenance and operation of such outmoded serv- 
ices and facilities constitute a heavy burden on interstate commerce. 

The inclusion of this provision also would require, in train-discon- 
tinuance proceedings, impracticable procedure similar to that which, 
prior to the Transportation Act of 1958, seemed to be required by 
certain court decisions dealing with intrastate rate cases under sec- 
tion 13. The Congress deemed it desirable and necessary to eliminate 
this proc edure as evidenced by section 4 of the Transportation Act 


of 1958. Section 4 of the 1958 act amended paragraph (4) of section 
13 


3 of the Interstate Commerce Act by inserting therein, among other 
things, the following underscored language: 


Whenever * * * the Commission * * * finds that any such [intrastate] rate, 
fare, charge, classification * * * causes any undue or unreasonable advantage, 
preference, or prejudice as between persons or localities in intrastate commerce 
on the one hand and interstate or foreign commerce on the other hand, or any 
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undue, unreasonable, or unjust discrimination against or undue burden on, 
interstate or foreign commerce (which the Commission may find without a 
separation of interstate and intrastate property, revenues, and expenses, and 
without considering in totality the operations or results thereof of any carrier 
or group or groups of carriers wholly within any State) which is hereby for- 
bidden * * *, 

We believe that in view of the fact that the principal objective of 
section 13a is a healthy national railroad system, the Commission 
should be able to look primarily to the overall financial and operating 
problems of an interstate railroad rather than to its operating results 
within the confines of particular States. 

We consider these provisions of proposed new section 1(23) (d) 
most undesirable. 

Under paragraph (e) of proposed section 1(23) the Commission 
would be empowered, among other things, to impose conditions for 
the protection of the interests of employees affected by a discon- 
tinuance, conditions which, I might say parenthetically, may not be 
imposed if the discontinuance were authorized by a State agency. 
If S. 3020 is enacted, the nature of the protection to ‘be afforded should 
be stated explicitly, as it is in section 5(2) (f) of the Interstate Com- 
merce Act. 

Proposed section 1(24), if enacted, would require this Commission 
to supervise in minute detail all passenger train operations in the 
United States, including station and ticket facilities. Large addi- 
tions to our staff would be required to carry out the duties imposed 
under these provisions and at considerable expense to the Government. 

Undoubtedly, a great deal of the Commission’s time and of its staff 
would be required to determine complaints respecting commutation 
and other passenger-train services, much of which is primarily of 
local concern. It is our view that it would be better to leave the regu- 
lation of such services under the jurisdiction of the several States, 
with only limited jurisdiction in the Commission similar to that 
presently provided by section 18a. Moreover, the standards to be 
met are somewhat vague, as, for instance, what would constitute 
“minimum standards of sanitation and comfort.” 

By enactment of section 1(24), this bill would, in our opinion, im- 
pose an impracticable burden upon the carriers and the Commission 
of maintaining and ordering sufficient passenger train service to meet 
unknown future military and defense needs, regardless of the lack 
of sufficient patronage and revenues from an existing service to war- 
rant its continuance. In this connection, the Commission stated in 
its report of May 18, 1959, in docket No, 31954, Railroad Passenger 
Train Deficit, 306 ICC 417: 

This record does not indicate that the railroad industry has the financial 
ability to retain any of its service or facilities solely as standby capacity. Those 
who benefit from any standby capacity that should be maintained must assume 
the obligation of financing such standby service to the extent of their needs. 

The Commission also pointed out in that report that the financial 
losses from passenger operations endanger the present and future wel- 
fare of the railroad industry, and it made various recommendations 
calculated to alleviate the problem. We do not believe that a solution 
to the problem would be aided by enactment of this bill. On the con- 
trary, the burdens which would be added to the railroads by its enact- 
ment would tend to aggravate the situation. 
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For the foregoing reasons, we strongly urge that S. 3020 not be 
given favorable consideration. 

On the basis of our experience in the administration of section 
13a(1), we recommend that it be amended in the following respects: 
(a) ‘Phat the 30-day notice provision be extended to 40 days; () that 
the 4-month per iod during which the Commission may require con- 
tinuance of service pending investigation and hearing be lengthened to 
7 months; and (c¢) that the burden of proof be pl: iced upon the car- 
rier proposing the discontinuance. 

While in the proceedings under section 13a(1) which have been 
processed to date, the Commission has been able to meet, except in one 
instance, the time limits prescribed, we are of the view, as a result of 
our experience with this section, that the public interest would be 
served by lengthening the periods within which the Commission must 
act in order to insure continuance of a service proposed to be dis- 
continued. 

When a notice of a proposed discontinuance is filed, the Commission 
has approximately 20 days to decide whether a formal investigation 
should be instituted, and, if the answer is in the affirmative, to serve 
an order upon the carrier requiring continuance of the service pend- 
ing investigation. This 20-day period leaves a short time for the filing 
of protests by communities and persons affected. It is also too short 
for the Commission, or Division 4, to make an adequate study and 
analysis of the proposal and protests without. diverting the staff from 
other necessary work. 

The requirement that the Commission make a decision within 4 
months after the proposed effective date in order to assure no inter- 
ruption to service necessitates prompt assignment of the matter for 
hearing and makes it impracticable, regardless of the far-reaching 

nature vand importance of the case, to grant protestants more time to 
prepare their case. The prescribed 4- month period also makes it im- 
practicable to provide for service of a recommended decision by the 
examiners who hear the cases and for the filing of exceptions. The 
recommended decision procedure frequently serves a useful purpose in 
defining and simplifying the issues, and in focusing attention upon 
the important features of a case. 

As previously indicated, railroads involved in proceedings under 
section 13a(1) have taken the position that the burden of proof is 
upon opposing parties. As the statute is now drawn, a railroad may 
effect a proposed discontinuance unless the Commission finds that 
continuance of the service is required by the public convenience and 
necessity and will not unduly burden interstate or foreign commerce. 
In our opinion, all doubt in this matter should be removed. The re- 
quirements of State laws and regulatory bodies should be superseded 
only after a carrier has established— 
that the present or future public convenience and necessity permit of such dis- 
continuance or change, in whole or in part, and that the continued operation or 
service of such train or ferry without discontinuance or change, in whole or 
in part, will unduly burden interstate or foreign commerce. 

Senator Smatners. Is Mr. Rasmussen here? 

How about Mr. Tom Taber, representing the commuter? 

Is Mr. Joseph Harrison here? 

Mr. Harrison. Yes. 

Senator Smarners. We will hear from Mr. Taber now. 

56451—60——6 
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STATEMENT OF THOMAS T. TABER, CHAIRMAN OF THE MORRIS 
COUNTY RAILROAD TRANSPORTATION ASSOCIATION 


are Taper. My name is Thomas T. Taber, and I have resided at 

3 Hillcrest Road, Madison, N.J., for 30 years. For many years I com- 
cane the 25 miles by railroad to New York, and-now I continue to 
use the railroad on my frequent trips to the city. As a councilman for 
8 years, and as mayor for the last 4, I had a great deal to do with prob- 
lems of public transport in our area. In my ; present capacity as chair- 
man of the Morris County Railroad Transportation Association, I am 
even more involved in railroad suburban passenger service needs and 
problems. This association is an official agency of county govern- 
ment; created and financed by the Board of C hosen Freeholders of 
Morris County, for the preservation and improvement of railroad pas- 
senger service in the county, since this service is absolutely essential 
to our economy, welfare, and future. It should be noted on the record 
that this is a strictly unremunerative activity, performed as a public 
service for the good of the greater community. Personally, I have no 
financial or other self- -serving reason for engaging in it, or for sup- 
porting Senate bill 3020, which I am happy to do. Last, year, on the 
same basis, I had the privilege of appearing before this subcommittee 
on similar legislation, and 10 days ago we had a long conference on this 
important subject with General Doy le and the staff of the Senate 
Transportation Study Group. 

I wish to express to Senator Magnuson, and to the 26 other Sen- 
ators who cosponsored Senate bill 8020, our thanks for, and deep 
appreciation of, their constructive efforts on behalf of the public. 
In my opinion, this type of legislation is long overdue, and much 
needed. It is gratifying to see that 27 Senators, representing widely 
distributed States—most of which presently have no suburban rail- 
road ie service problem—realize the urgent need for a bill 
intended to strengthen and improve our national transportation sys- 
tem, and at the same time, insure protection of the public interest. 
These gentlemen recognized the nationwide importance of the rail- 
road problem, and the necessity for immediate corrective action. I 
hope that their farsighted efforts will be crowned by success, for that 
will insure continuance of the United States as the last country in 
the world, today, where all of the major railroads are privately owned 
and operated. In all other nations, the principal, if not all railroads, 
are government owned and operated ; so they swallow, rather than 
pay taxes, as ours still do. If it would be proper for me to do so, I 
would like to invite the Honorable Senators from other Eastern 
States—all of which now have railroad problems, as well as_high- 
way congestion, to a varying degree, but which will worsen in the 
future as their population increases—such as: Ohio, New Hampshire, 
Massachusetts, Rhode Island, Connecticut, Pennsylvania, Delaware, 
Maryland, Virginia, North Carolina, South Carolina, Georgia, and 
Florida, to support this constructive legislation by } joining with their 
colles veies as cosponsors of Senator Magnuson’ s bill, No. 3020. 

I am here today to speak for the public—the inarticulate voters 
who elected you, and who pay the heavy taxes required to keep all 
government operating. They are often overlooked, at a time like 
this, since they are never represented by ubiquitous, high-priced 
professional lobbyists, who skillfully press unceasingly for the inter- 
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ests of their clients. Our people are the workers; those who cannot 
afford to leave their jobs to come to Washington and tell you of their 
support of this legislation, which will restore to the people the rights 
and protection presently denied to them by section 13a of the Trans- 
portation Act of 1958. I also speak for the governing bodies of the 
many suburban municipalities which are dependent on their rail- 
roads for reli: ible transportation to and from the metropolitan area. 
Their economic life, financial solvency, and future, depend on this 
vital railroad service. They look to you for protection, and for help 
in keeping their steel lifeline in operation, and I know that they will 
not be disappointed. 

The stated purposes of Senate bill 3020 are most timely, and in the 
public interest. It is hoped that there will be no delay in imple- 
menting the most desirable features of this bill, and in having them 
enacted into law as soon as possible, for time is fast running out. 
Although the first stated purpose of the bill is: “To amend the Inter- 
state Commerce Act, as amended, so as to strengthen and improve 
the national transportation system,” I do not find in the bill any 
means for really strengthening and improving our railroad system. 

Today, the basic weakness of many of our railroads is financial 

malnutrition, which has resulted from a substantial falling off of 
traffic—both ‘freight and passenger. Although the railro ads are by 
no means free from blame for this unhappy condition, the major cause 
has been the loss of traffic to subsidized competitors. Many of these 
in the New York area make good use of the tax-free facilities pro- 
vided for them by the Port of New York Authority, and the railroads 
have suffered accordingly. This bill could be amended or supple- 
mented in two important particulars, to strengthen and to improve 
our taxpaying railroads. One would be to provide badly needed 
capital funds to railroads in financial distress which need such aid 
now, for the rehabilitation and modernization of their facilities and 
equipment. Such funds must be provided on at least as favorable 
terms as those granted in recent years for the more than $500 mil- 
lion in Federal aid or grants so freely given by our Government, for 
the use of foreign, government owned and oper ‘ated railways. 

The second action, to be taken immediately, is to end all discrimina- 
tion against our hard- pressed railroads, which are now forced to 
fight for their lives against subsidized competition. The Congress 
should state firmly that the public interest declares that all four forms 
of public transportation: Air, water, highway, and railway, are 
equally essential to the economy, w elfare, future, and sec urity of our 
Nation, and henceforth all shall receive fair and equal treatment from 
Government at every level without discrimination against any of the 
four. 

Certainly, when foreign governments can, without trouble, obtain 
hundreds of millions of dollars from various Federal agencies for 
the rehabilitation and modernization of their railroads, we have no 
justification for continuing our neglect of, and discrimination against, 
our own railroads, which have never failed us in time of war or other 
emergency. We must stop driving many of our railroads toward 
bankruptcy through subsidizing their competitors. We must 
strengthen and not weaken them, if they are to remain alive. 
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The second stated purpose of the bill, “to insure the protection 
of the public interest,” is equally desirable, and the only debatable 

uestion is that of how best to do it. In my opinion, the Interstate 

ommerce Commission should not be given any added authority over, 
or responsibility for, our railroads and their operations. If any- 
thing, it should have less authority, so that the railroads will have 
greater freedom of action in all matters where the public interest 
is not at stake. It appears to me as if the Interstate Commerce Com- 
mission is more interested in following the letter, rather than the 
spirit, of the law, and I have not seen evidences of any sympathetic 
or constructive interest in the public, as demonstrated by the policies, 
decisions, and actions of the Semsalesion: I have also wondered if 
there could be any conflicts of interest, or a lack of cooperation or 
coordination between different divisions within the Commission— 
such as between the Motor Carrier and the Railroad Divisions, for 
example. Also, one might wonder how the Commission could prop- 
erly and impartially exercise regulatory, enforcement, and judicial 
authority at the same time. 

Although the intent of Senate bill 3020 is to prevent unjustified 
passenger train discontinuances and to insure to the public their 
proper legal rights for public hearings, the bill does not go into the 
reasons for, nor try to prevent, the causes which result in railroad 
action to get out of the passenger business. If the railroads today 
had a sufficient volume of traffic to bring in the needed revenues, the 
matter of the alleged passenger train deficits would not be pressed 
as vigorously. The financial strengthening of the railroads which 
need that treatment will go a long way toward reducing the number 
of applications for passenger train discontinuances. 

There are a few minor specific changes we would recommend for 
your consideration : 

Page No. 4, line 10: Increase the time allowed from 120 to 180 days, 
for if there is a heavy calendar it would be extremely difficult to do 
justice to a complex case within 120 days, so it is better to allow 60 
days more for a workmanlike job. 

Page No. 5, lines 3 through 10: Notification of the Governor and 
the State regulatory body of proposed discontinuances of trains by 
the Interstate Commerce Commission does not go far enough in pro- 
tecting the public, so we recommend that each and every county, 
municipal, commuter, or other duly organized transportation group 
also be notified at the same time, provided they shall have previously 
registered with the Commission and requested that they be notified of 
all railroad actions within the area they serve. This would insure all 
such public groups having ample time to intervene in the case if they 
considered such action to be in the public interest. 

Page No. 5, lines 16 through 24, and page No. 6, lines 1 through 4: 
We believe it would be more fair to consider the revenues from all of 
the railroad’s operations, rather than to restrict them to the State in 
which the train operates. No business or industry makes the same 
amount, or percentage, of profit on each item or service it produces, 
and as a matter of fact some are always provided at a loss as a public 
service and to induce the public to patronize the more profitable lines. 
It is the overall operation of the company which counts, as the small 
losses are absorbed by the greater profits of other lines. 
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Each train should be considered on its merits as to public necessity 
and convenience, and in relation to all trains operated. If the train 
does operate at a loss the reason for the condition should be determined 
and investigated, since a rescheduling might make it profitable. 

Page No. 4, lines 24 through 25; page No. 5, lines 1 and 2: The Com- 
mission should also seek the cooperation, knowledge, and experience 
of the county, municipal, and commuter groups which are familiar 
with the service being considered. 

Page No. 6, lines li through 16: After the Commission has issued 
a discontinuance certificate, it should not be effective until 10 days 
after posting notices to the patrons of the railroad. This will prevent 
overnight stoppage and resultant serious inconvenience to the public. 

In conclusion, may I again thank you, gentlemen, on behalf of the 
public, for your courtesy in permitting me to make this presentation, 
and for your patience and understanding in studying it. 

Senator Smaruers. Thank you very much, Mr. Taber. 

Are there any questions ? 

Senator Casg. I want to thank you, Mr. Taber, for your presenta- 
tion. Also you, Mr. Harrison, who will follow. 

Your coming here is a very considerate thing to do and we appre- 
ciate it. 

Mr. Taber is one of the most able and conscientious public servants 
we have in the State of New Jersey and it is always a pleasure and it 
is today a pleasure to welcome him here. 

Senator Smatruers. Thank you, Mr. Taber. 

You made a fine statement. 

Mr. Taser. Thank you, sir. 

Senator Smatuers. Mr. Harrison, we will be delighted to hear you. 


STATEMENT OF JOSEPH HARRISON, NEWARK, N.J. 


Mr. Harrison. Senator Smathers, may I first thank you and ex- 

ress my real appreciation for the consideration that you have shown 
in putting Mayor Taber and myself on when you had some important 
witnesses here. 

I want you to know this isn’t a mere perfunctory thank you; I 
really deeply appreciate it and I am going to remember it. I don’t 
get down here very often. It is very thoughtful of you and I appre- 
ciate it. 

My name is Joseph Harrison. I reside at 205 Inwood Avenue, Up- 
per Montclair, N.J., and have my law office at 744 Broad Street, 
Newark, N..J. 

I am presently counsel for the Morris County Railroad Transpor- 
tation Association, an official agency of Morris County, N.J. From 
1947 to 1952 I served as a New Jersey deputy attorney general as- 
signed as counsel to that State board of public utility commissioners. 
I have also served as counsel for the Boonton Line Transportation As- 
sociation, a confederation of municipalities and commuter groups, all 
in New Jersey 

As counsel for the New Jersey commission and then for New Jersey 
counties and municipalities I have appeared in a number of cases 
wherein railroads serving the New Jersey-New York area have re- 
quested the partial or total discontinuance of passenger service. 
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Section 13a as incorporated in the Interstate Commerce Act by the 
Transportation Act of 1958 provides a summary method for r ailroads 
to discontinue passenger service. In effect, section 13A takes an im- 
portant element (rail passenger service) of the critical mass transpor- 
tation problem out of the hands of regulatory commissions of the 
States most concerned. 

It does so without apparent regard to the conclusions of authorita- 
tive regional surveys that emphasize the need of rail passenger service 
to meet. public needs now and in the foreseeable future. This is par- 
ticularly true in the New Jersey-New York metropolitan area, 

I would like to digress one moment just to make this observation: 
that a lot of these problems are regional. I speak of the situation in 
the New York and New Jersey metropolitan area in which the port 
authority plays an important part and in your considerations, in your 
final determinations, I believe some attention should be given—I think 
Senator Case has already indicated the advisability of having a 
friendly inquiry of the Port of New York Authority, as to why they 
haven’t taken a more active role in the solution of this problem in 
this region. 

I believe that the committee will understand that there may be 
different factors, different factual considerations that affect different 
regions. 

As I say, this is particularly true in the New Jersey-New York 
metropolitan area. 

Now, the regional municipal council, which includes the mayor of 
New York City and a lot of the officials of the towns and municipali- 
ties of New York and New Jersey, the former New Jersey-New York 
Metropolitan Transit Commission, and even the Authority of the Port 
of New York, all agree that there must be passenger rail service to 
meet the needs of this area. 

These most reputable organizations, all particularly well informed 
on the subject of mass transit in this area, realize that the economy, 
development, and needs of the New York metropolitan region are in 
a transitional period, with properly planned passenger rail facilities 
a definite ultimate public necessity. 

Section 13a, however, provides a Federal sanction for the summary 
discontinuance of passenger rail service and abandonment of passenger 
rail facilities without regard to the broader, overall public necessity 
of citizens and taxpayers in this area as well as the requirements of 
national security. 

On the one hand, we are told by high authorities here in Wash- 
ington that these mass transportation pr roblems are primarily of local 
or “regional concern and call for State and regional action. On the 
other hand, by means of section 13a, Federal legislation and a Federal 
agency, the Interstate Commerce Commission, the final determination 
of when, where, and under what conditions a most important element 
of the solution to the problem, that is, passenger rail service, shall be 
continued, modified, or discontinued is ‘taken away from the States and 
their particularly qualified agencies 

A complete repeal of section 13a would be consistent with the view 
that the problem is one primarily for local solution. 

However, we are here before you to urge the penta of S. 3020 
because it, at least, would give the public certain basic rights of due 
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process. The bill puts the burden of proof where it belongs, on the 
railroads. This is consistent with our whole administration of jus- 
tice—the burden is on him who initiates charges, requests, applica- 
tions, or petitions. 

S. 3020 also provides for more ample time for the Commission to 
investigate, hold public hearings, and decide applications to discon- 
tinue passenger rail service. 

We endorse these and all provisions of S. 3020 that make for a more 
deliberate and less hasty treatment of applications to abandon rail 
services that reliable authorities in the areas concerned find to be 
needed for the public interest. 

We further respectfully commend for your consideration some re- 
visions of section 4 of S. 3020. 

County and municipal authorities require ample time to consider 
whether or not they will intervene and do all that is necessary to be 
properly represented in a discontinuance case before a State regula- 
tory agency. 

Counsel similarly requires time to study voluminous exhibits and 
testimony to test their accuracy and validity. One hundred twenty 
days has proved insufficient for these purposes and for the period of 
hearings and study required by the State agency. 

I would respectfully urge that the time » be extended to at least 180 
days. This would require a revision of the proposed amendment to 
section 1 of part I of the Interstate Commerce Act by changing pro- 
posed (23) (b) accordingly. 

To make certain that immediately affected local governments and 
agencies be advised of proceedings to reduce passenger rail service 
in their areas, it is also respectfully suggested that (23) (c) as pro- 
posed be amended to include at the end thereof: 





And any local governmental agency or organization within the State involved 
which has given notice in writing to the Commission that it is interested in all 
applications for reduction of passenger rail service by carriers serving the area 
of such agency or organization. 

It is further respectfully suggested that (23)(d) as proposed, be 
amended to include (after “train service” on line 23 of page 5 of the 
printed bill) the following— 


the carriers’ efforts to retain passengers and promote passenger traffic for the 
trains involved, through advertising, incentive rates and other promotional 
means. 

It is further respectfully suggested, in order to give some notice to 
the public that proposed (23) (e) be amended by inserting (after the 
words “covered thereby” at line 16 on page 6 of the bill) the follow- 
ing— 
not sooner than 15 days after receipt of such certificate. 


Y 


In conclusion, we feel that S. 3020 provides minimal safeguards 
against summary discontinuances of passenger rail services and offers 
the public a modicum of traditional due process. For all of these 
reasons, we respectfully urge that your committee give favorable con- 
sideration to S. 3020 and to the revisions I have suggested. 

Senator Smaruers. Thank you very much, Mr. ‘Harrison. 

Are there any questions ? 
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Senator Case. I have no questions but just this observation: Mr. 
Harrison has also long been associated with public problems in New 
Jersey, particularly in 1 the utilities field and most recently in the rail- 
road field. He is that unfortunately too rare combination of a very 
competent lawyer and one who feels deeply his responsibility, both 
as an officer of the court and also as representative of the public in- 
terest in these public matters with which he has had so much to do 
and in which his competence is so very great. 

It is a pleasure for me personally to have him before our subcom- 
mittee. 

Mr. Harrison. Thank you. 

Senator Scnorpret. Mr. Harrison, some time ago a number of dis- 
tinguished public officers representing the great cities appeared here 

making a presentation of some matters upon which they had ap- 
parently consolidated their thinking, and toward which they were 
directing a lot of their efforts; namely, how to meet the commuter 
problem. 

You are, of course, familiar with what has happened up in the State 
of New York, in Pennsylvania, and the related areas in there, in that 
regard. 

Do you generally think that that is a pretty practical approach to 
it, wherein they are setting up different authorities within the areas 
to try to work this thing out on some basis? 

Mr. Harrison. I do believe that basically a regional treatment is 
the proper approach. I really do because of the varying conditions. 

It is my strong feeling that we now have sufficient authorities and 
agencies in the New York-New Jersey metropolitan area to handle this 
situation if there was the will. 

Now, there is a situation, for instance—you would think that the 
Authority of the Port of New York, with the powers that it has, with 
the mandates that it has in the compact between the two States, as 
approved by Congress, would have ample authority to really take some 
bold measures. 

They are very competent; there is a very fine organization and they 
have done many constructive things on a very large scale, but there 
is a situation—if this committee could only explore it, or if some 
appropriate committee could explore the differences that exist between 
the port authority and the railroads, I think that one great area, the 
mass transportation problem of that one great area w ould be well on 
its way to a solution without any more authorities. 

I think we can’t look at the railroad problem, at least in this re- 
gion—and this may be true in others; I can’t speak for others, but 
I know of this one—if there were coordination even within the di- 
visions of the Interstate Commerce Commission, I know—I have 
cross-examined bus company witnesses in our area whom the railroads 
have put on in their discontinuance cases. This was within the last 
2 or 3 months. 

They all tell me that the interstate traffic, the interstate traffic 
between north Jersey and New York is well patronized; their services 
are well patronized and profitable. 

The railroad situation, of course, is geared to the planning and the 
circumstances and the needs of about 7 (5 or 50 years ago. What trafiic 
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you now have on the railroads goes to downtown New York. There 
is no busline that serves the north Jersey area through the Holland 
Tunnel through that area. There may be one or two, but they are 
insignificant. That is the lower tunnel which goes down toward Wall 
Street. 

Now, what is happening, of course, these interstate buses are all 
certificated by the Motor Carrier Division of the Interstate Com- 
merce Commission. Now apparently they consider those applications 
on their own, with blinders. 

Now the Railroad Division just looks at a set of facts that are pre- 
sented by the railroad—well, they come down to just this matter of 
losses, which doesn’t tell the whole story at all. 

So that within the Interstate Commerce Commission, the Commis- 
sion must play a large part in the ultimate solution here. At least an 
approach that hasn’t been heretofore, a coordinated approach. 

The suggestion has been made—I think Senator Case has made the 
suggestion—of having one transportation agency that would not look 
at the fragmented, segmented aspects of the various modes of trans- 
portation but could have a coordinated outlook so that one division 
would know what the problems are of the other division, or at least 
of the carriers regulated by the other division, and so that we could 
come to a sensible, practical solution for the problem in the New York 
area. 

Now I have put it this way in some of the things I have said and 
advised my clients, and in my discussions with officials, and New Jer- 
sey Officials too, and that is that it would appear in this area, so far as 
the New Jersey part of the interstate operation is concerned, that the 
buses are getting the cream of the traffic and the railroads are getting 
the skimmed milk of this traffic and what we really need is a homog- 
enized operation that will get the two operations, bus and train, in 
either one corporate agency, preferably run by private enterprise, 
and I think that there is sufficient traffic by public carrier between 
north Jersey and New York in the overall, which is serviced by buses 
and rails now, which taken in the aggregate, would at least make 
for a break-even proposition, if not indeed some profit. 

We are in a box, you might say, in our area, in this respect. While 
we have a regional authority such as the port authority—and the 
problem is as you might say, a regional problem—yet Federal law and 
Federal agencies do cut across the problem because we are in an 
interstate operation, New York City to New Jersey. 

I don’t think we need more authorities in our area. I think if the 
agencies and the representatives of private enterprise, the railroads, 
would really have a will, and put their shoulder to it and work co- 
operatively, we don’t need any other agency. We might need a little 
help; there might be some funds needed such as Governor Rockefeller 
and the New York Legislature have given the railroads, but it wouldn’t 
go into the hundreds of millions of dollars that some of the pro- 
posed solutions have indicated. 

Senator Scuorrret. I am interested in your statement here, obvi- 
ously, and the position that you take. 

I knew those mayors came down from New York and places up in 
Pennsylvania. I understood they were going to submit a proposition 
here—and it will likely come before this committee for consideration 
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and proper hearing—that would seem to me to go into some of the 
very same quest ions that you have raised here. 

You can’t just run your commuter service in the morning and the 
night and expect it to be a profitable operation. E very pony con- 
cedes that in these hearings. You have a problem there and the prob- 
lem in the eastern area is different from what it is in the midwestern 
area and the far western area. You have something that might be 
considered on a regional basis. 

Senator Casr. Would my colleague yield, just for a comment ? 

Senator ScHorrPeL. Certainly. 

Senator Case. I want to pinpoint one suggestion Mr. Harrison 
just made in regard to an inquiry as to the inability of the New 
York Port Authority to handle this particular segment of the mat- 
ter of transportation within the metropolitan area. 

I happen to be a great admirer of the port authority. I think it is 
an extraordinarily fine instrumentality and has done very well the 
job that it has set its hand to do. 

In regard to this matter of rail transportation, particularly, both 
of passenger and of freight, it seems to me the original] conception of 
the function of the port authority has not been fulfilled. There are 
reasons for this which seem compelling and I have no doubt, but I 
agree completely with Mr. Harrison that a public airing of the whole 
situation as to the difficulties and the reasons why this has not been 
done would be most desirable and I am suggesting that that be done 
and I hope to present a resolution to that effect. 

In this connection I want to emphasize again, as I have said before, 
that this would not be punitive or an unfrien dly inquiry at all. 

It is one designed to bring out — facts, and if there are other things 
people involv ed in it want to s ’, they should also be brought out so 
we would start with a public understanding of the whole situation in 
this regard and one that would clear the air and make it possible to 
move forward. 

I thank you, sir. 

Mr. Harrison. You would have the railroads appear, too? 

Senator Casr. I am sure anyone should have an opportunity to state 
their side of the case, certainly. 

Mr. Harrison. With all sincerity, I assure you such an inquiry 
will be most informative and could be very fruitful. 

Senator Smaruers. We will seriously consider having such a hear- 
ing. 

Mr. Harrison. I don’t want to present any hearsay to you. I want 
you to hear this yourself. 

Senator Smaruers. We will stand in recess until a day next week. 
We hope we will be able to meet next week. 

The Senate, however, will be involved in the highly controversial 
civil rights legislation. The prospect is that we will be meeting both 
morning and afternoon, so I will not make a specific date as to when 
we will reconvene at the moment, but we would hope to meet next 
week, and the next witness we have after Commissioner Tuggle will be 
the esteemed and highly articulate Mr. Leighty, president of the 
Railway Labor Executives Association. 

(Whereupon, at 12:35 p.m., the subcommittee was recessed, to re- 
convene at the call of the Chair.) 
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FRIDAY, APRIL 1, 1960 


U.S. SENATE, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
SUBCOMMITTEE ON SURFACE TRANSPORTATION, 
Washington, D.C. 

The subcommittee was called to order at 10:10 a.m., in room 5110, 
New Senate Office Building, Hon. George A. Smathers presiding. 

Senator Smaruers. This morning we are looking forward to hear- 
ing the representative of the American Labor Executives’ Association, 
Mr. Leighty. Mr. Leighty has been kind enough to come to us from 
Chicago and he has to return ver "y shortly, so we are going to hear 
him at this time if that will be of convenience to him. 

Mr. Leicuty. Thank you, Mr. Chairman. 

Senator Smaruers. For the record, he has with him his very able 
and vigorous and youthful counsel, Mr. Mahoney. Mr. Mahoney is 
the other man ? 

Mr. Letecury. That is right. This is the Honorable William G. 
Mahoney 


STATEMENT OF G. E. LEIGHTY, CHAIRMAN, RAILWAY EXECU- 


TIVES’ ASSOCIATION ; ACCOMPANIED BY WILLIAM G. MAHONEY, 
COUNSEL 


Mr. Leicury. The statement I have prepared is somewhat lengthy. 
However, we have condensed it as much as we thought we could. In- 
asmuch as it appears that I will be the only witness for the Railway 
Executives’ Association, which represents 23 standard railw: ay labor 
organizations, I do think that it would be better to handle it in this 
manner rather than have each of the chief executives appear for a 
brief period and touch on only a portion of the bill. 

So, if you will bear with me, I would like to read this statement and 
comment upon it as I go along. Portions of it I may ask be placed 
in the record without reading, ‘and I assume that that would be satis- 
factory, but I would like to have the whole statement appear in the 
record, if I may, please. 

Senator Smatuers. Without objection, we will make the whole 
statement a part of the record. The exhibits accompany this, do they 
not? 

Mr. Leranry. Yes; we have exhibits 1, 2, 3, 4, and 5, which will be 
introduced at various points in the statement. 

Senator Smatuers. All right. 
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Mr. Leiagury. My name is G. E. Leighty. I am chairman of the 
Railway Labor Executives’ Association and also president of the 
Order of Railroad Telegraphers. 

I appear here today to testify on behalf of the association consisting 
of the 23 standard national and international railway labor or ganiza- 
tions and speaking for virtually all of railroad labor, in support of 
S. 3020, which was introduced this session by Chairman Magnuson 
for himself and 27 other Senators. 

At this point I would like to have inserted in the record a list of 
these organizations if that is agreeable. 

Senator ScHorrre.. Let the record show it will be permitted. 

(The document follows :) 


American Railway Supervisors’ Association. 

American Train Dispatchers’ Association. 

Brotherhood of Locomotive Engineers. 

Brotherhood of Locomotive Firemen & Enginemen. 

Brotherhood of Maintenance of Way.Employees. 

Brotherhood of Railroad Signalmen. 

Brotherhood of Railroad Trainmen. 

Brotherhood of Railway & Steamship Clerks, Freight Handlers, Express & Sta- 
tion Employees. 

Brotherhood Railway Carmen of America. 

Brotherhood of Sleeping Car Porters. 

Hotel and Restaurant Employees & Bartenders International Union. 

International Association of Machinists. 

International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, 
Forgers & Helpers. 

International Brotherhood of Electrical Workers. 

International Brotherhood of Firemen & Oilers. 

International Organization Masters, Mates, & Pilots of America. 

National Marine Engineers’ Beneficial Association. 

Order of Railway Conductors & Brakemen. 

Railroad Yardmasters of America. 

Railway Employees’ Department, AFL-CIO. 

Sheet Metal Workers’ International Association. 

Switchmen’s Union of North America. 

The Order of Railroad Telegraphers. 

Mr. Letcuty. The Subcommittee on Transportation and Aeronau- 
tics of the House Committee on Interstate and Foreign Commerce is 
now in the process of holding hearings on H.R. 9742, the companion 
bill of S. 3020, and other House bills which are counterparts of S. 
1331 and S. 1450. | 

I had the ae of testifying before this Senate committee last 
year on behalf of the Railway Labor Executives’ Association in sup- 
port of S. 1331. At that time I discussed railroad labor’s position 
regarding the present law governing the discontinuance of passenger | 
train service, Section 13a of the Interstate Commerce Act, S. 1331, 
S. 1450, our experience under section 13a, our analysis of the effect of 
the enactment of that section, and a review of the testimony offered to 
this committee by opponents of S. 1331. 

It is now my opinion, and the opinion of those for whom I speak, 
that further experience under the present law has demonstrated that 
S. 1331 would not fully provide the adequate protection to which the 
public is entitled. This conclusion was reached after it became ap- 
parent through actual experience that section 13a effectively repealed | 
all State regulator y laws and not just their train discontinuance 
laws. 
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S. 1331 would not replace these necessary State regulatory laws 
which must be replaced if the present unfair situation under which 
the railroads enjoy a unique power of self-regulation is to be ter- 
minated. 

As an example of the harmful effect section 13a has had on all 
State regulatory laws which could not be cured by S. 1331, I will cite 
a recent case which came before the Commission. Recently the Com- 
mission issued an order requiring a railroad to continue the operation 
for 1 year of two interstate trains which had been noticed for dis- 
continuance. 

Sixteen days after the Commission’s order was published, all mail 
was removed from the trains—with important revenue losses—and 
the consists of the trains were reduced by the removal of the dining 
car and other cars. 

Obviously, the railroad desired to reduce the revenues of this train 
and the number of patrons using it to a point where it could, at a later 
date, point to a loss large enough to preclude the Commission from re- 
quiring its continued operation. 

Since the trains involved leave Duluth and Chicago, respectively, 
at approximately 5 o’clock in the evening, the removal of the diner 
lounge car has created a great inconvenience to passengers and thus 
deters many of them from using those trains. 

In spite of this, however, one of the trains departing Duluth re- 
cently left 22 passengers on the station platform because of lack of 
room on the train. The Commission is helpless to act in this case 
and would be helpless to act under S. 1331. The State commissions 
involved are also helpless to act as their jurisdiction has been sus- 
pended for 1 year. 

I will discuss in detail in a moment the effect of section 13a on all 
State laws but at this time I wish merely to point out that unless some 
agency has jurisdiction over the service rendered by certain railroads 
in the conduct of their passenger operations, the enactment of S. 1331 
would not adequately protect the public since it would not prevent 
the railroads from permitting their passenger service to deteriorate 
to the point where such service, though now required by the public 
need, could be eliminated. 

S. 3020 contains two major provisions. The first is substantially 
identical to S. 1331 and the second, while not requiring the railroads 
to a adequate passenger service, would at least require them to 
make reasonable effort to provide such service. 

This means, of course, that the financial ability of the particular 
railroad to provide such service would be an element which would be 
considered by the Commission in every case. 

‘he first major provision in S. 3020 is substantially identical to S. 
1331. Therefore, I will discuss briefly the criticism offered by the 
opponents of that bill, since it would be applicable also to the 
equivalent provision found in S. 3020. 

The brief review of opposition testimony which I offered at the 
hearing held on S. 1331 last year was based primarily upon the 41- 
page prepared statement of William G. Mahoney, counsel to the Asso- 
ciation, which was made a part of the record of that hearing. 

I would like to take this opportunity to remind you of this analysis 
which gave details of opposition testimony and supported each of 
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our conclusions with specific transcript page reference to that testi- 
mony. 

The record of last year’s hearing clearly demonstrates that the Con- 
gress in enacting the Transportation Act of 1958 did not intend to en- 
act a law which would free the railroads to do as they pleased with 
their passenger service on the same “public be damned” basis that 
history has recorded as characterizing their attitude because of an in- 
temperate remark by a member of the Vanderbilt family. 

Congress did not intend section 13a to have this effect, but this is the 
undenied and undeniable effect which this law has had. 

The record which was made in the hearings on 8. 1331 and 8S. 1450 
also demonstrates conclusively that every specific advantage enumer- 
ated by the railroads as having been given them by section 18a would 
be preserved to them by S. 1331 and S. 3020. 

There I want to emphasize that I have said every specific advantage 
enumerated by the railroads. 

In enumerating the specific advantages which the railroads received 
by the provisions of section 13a, the railroads did not include self-reg- 
ulation—the advantage which is the most devastating to the public 
interest, but admitted by their testimony that self- regul: ation of their 
passenger train and related operations had been ¢ onferred upon them. 

That they have been granted this unfair “advantage,” therefore, can- 
not be doubted. This is clear from the testimony of railroad execu- 
tives who appeared before this committee last year, from decisions of 
the Federal courts and the Interstate Commerce Commission, and par- 
ticularly from actual experience under the statute. 

The testimony offered last year by opponents of S. 1331 consisted, in 
the main, merely of a series of unsupported and unsupport: able accusa- 
tions. The opponents of S. 1331 offered no reasoned analysis of that 
bill. Never did a railroad witness state that S. 1331 would prevent the 
discontinuance of any unneeded, uneconomic passenger train. 

Indeed, one of the most ridiculous accusations leveled at S. 1331 by 
its opponents was that the bill was directed toward solving local com- 
muter problems and that its enactment would be a “c capitulation to 
local interests” at the expense of the rest of the country. 

The irresponsibility of such a statement is made readily apparent 
by a cursory examination of the list of the States affected by train dis- 
continuances as a result of the provisions of section 13a(1) of the In- 
terstate Commerce Act. 

Such an examination reveals that while 28 States have lost the serv- 
ices of interstate trains because of section 13a, only two or possibly 
three States have lost the services of commuter trains because of the 
enactment of this section. 

Opposite the name of each State listed below, in parentheses, is set 
forth two numbers; the first indicates the total number of interstate 
trains whose operations have been discontinued in that State as a di- 
rect result of that statute, and the second indicates the number of com- 
muter trains discontinued. 
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In sur , some duplication here as one train operating in 
of inp¥ : listed for each State: 
theg Michigan (4-0) Oregon (2-0) 
ae FF Minnesota (18-0) Pennsylvania (9-0) 
Mississippi (4-0) Rhode Island (18-0) 
Missouri (10-0) South Dakota (2-0) 
Nebraska (2-0) Tennessee (4-0) 
New Jersey (31-23) Texas (4-0) 
New York (30-23) Washington (2-0) 
North Dakota (8-0) Wisconsin (18-2) 
Louisiane Ohio (4-0) 
Massachusetts (eu v) Oklahoma (2-0) 


Senator Smarners. Mr. Leighty, right on this point, do you mean, 
Alabama, for example, two trains? Do you mean that as two trains 
or is that two trips? 

Is that an up trip and a back trip? 

Mr. Letcuty. That is a total of two trains; if you compute a round 
trip as only one trip there would still be two trains or a pair of trains. 
Trains do not always run in pairs. 

In other words, on many different runs you will have five trains in 
one direction and six trains in another direction. They do not nec- 
essarily run in pairs. 

I would say the major portion of the time there are a pair of trains 
involved, but in many instances only one train may be involved or 
three trains or another odd number. 

Senator Smaruer. In Alabama, you are talking about trains and 
not trips ? 

In other words, your whole train from, say, Tuscaloosa across the 
State line going up into Tennessee and so on, that train, that whole 
train was discontinued ? 

Mr. Lercury. That is correct. 

Senator Smaruers. And when you say two, you mean two going the 
same way ¢ 

Mr. Leteuty. Not necessarily, it should be one train going one way 
and the other train going the other way. 

Senator Smaruers. Theoretically, in the Alabama case the two 
could be the round trip, the one going up and the one coming back? 

Mr. Letenty. That is right; it could be. For example, you run the 
South Wind from Chicagoto Florida. Now those are two separate and 
distinct trains insofar as railroad parlance ordinarily goes, but they 
operate on a certain schedule but it is what is commonly referred to as 
a pair of trains. 

Senator Case. Mr. Chairman, may I ask a question ? 

Senator SMATHERS. Yes. 

Senator Case. Mr. Leighty, in relation to this table, would you look 
at the New Jersey figure and then tell me whether the first figure rep- 
resenting interstate trains and the second figure commuter trains, are 
mutually exclusive? There are no duplications in these figures as be- 
tween those two ? 

Mr. Letcutry. Yes; there is a duplication. The 31 does include 
the 23. You see, you will find the same number of trains are shown 
for New York as in New Jersey. Now those were trains that operated 
in both States, commuter trains that operated in both States. 

Senator Casr. So all our commuter trains, in effect, are included in 
the first figure of interstate trains ? 
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Mr. Letenty. Yes, that is correct. ut 

Senator Case. Now when the Interstate Commerce eansssieine. 
that there are 49, the figure is either 102 or 50, something, we will.., 
50 and a hundred, when they say that there have been under this ac. 
only 50 trains taken off, what do you say tbout those figures of the 
Interstate Commerce Commission ? 

Mr. Leteury. I would say that while undoubtedly many pairs of 
trains have been involved they are separate and distinct trains, they 
may or may not carry the same consists in one direction as they do in 
the other and the trains are separate and distinct trains and the num- 
ber that has been taken off has been in excess of 100. 

I get to that a little later on in my statement. 

Senator Lavscue. Will the chairman repeat what the Interstate 
Commerce Commission says is the number of trains that have been 
taken off ? 

Senator Smaruers. As best I can remember it, and I never did get 
it really clearly but I can be corrected if somebody does remember— 
counsel may remember. 

His first statement was that since the act went into effect there 
were 101 trains that had been taken off. 

However, under questioning, Mr. Tuggle, representing the Commis- 
sion, said that that actually was, when you thought about the up trip 
and the back trip, the trips that had been stopped were 50 round trips, 

That is the best I remember it, that was the testimony of the Com- 
mission. 

Senator Lauscue. Well, the figures in your paper show that there 
are 200 and some trains ? 

Mr. Letenty. How many ? 

Senator Lauscue. 200 or something. 

Mr. Letcuty. As I explained in the last sentence of that paragraph, 
Senator, that there is some duplication, because if this same train 
would operate in three States it would be shown three times, it would 
be shown in each State and that would mean a total of three. 

Now in the statement that the ICC prepared and gave this commit- 
tee at the hearing—this is as of February 24, 1960, which they later 
corrected—they do show trains involved, investigations discontinuance 
permitted. Their own figures in that statement were 95 trains which 
they corrected later to 103 trains. 

Senator Smatuers. Allright. I think that is clear. 

Mr. Lerenty. There were an additional seven trains, as you will 
recall, that were discontinued without investigation and Mr. Tuggle 
explained why that had been permitted. 

Cases are pending involving the discontinuance of eight trains in 
the following seven States. Were these discontinuances to be granted 
they would affect the States involved as follows: 


testi- 


Kansas (4-0) Oklahoma (4-0) Wisconsin (2-0) 
Minnesota (4-0) South Dakota (2-0) 
Missouri (2-0) Texas (2-0) 


In addition to the foregoing, proceedings are now pending before 
the Interstate Commerce Commission for the discontinuance of 56 
intrastate trains, pursuant to the provisions of section 13a(2) as 
follows: 


California (12-8) North Dakota (12-0) New York (8-0) 
Kansas (2-0) New Jersey (12-8) Pennsylvania (6—0) 
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In summary, the testimony of the railroads boils down to a display 
of inability to present reasoned objections to S. 1331 and an admission 
that section 13a gives to the railroad industry a free hand to do as it 
pleases with its passenger service. Obviously, any legislation which 
would seek to reassert some semblance of public interest regulation 
in the passenger train field would be violently objectionable to the 
railroad industry. 

The railroad financial picture: For many months now the railroad 
industry has pursued a campaign to convince everyone—particularly 
Federal and State lawmakers—that the railroad industry is a sick 
industry which is tottering on the bring of bankruptcy. This cam- 
paign. has been highly successful in creating, in the minds of many 
Americans, a picture of near desperation among the industry’s top 
management. The success of the campaign results from the fact that 
a great deal of talent and energy and a tremendous amount of money 
has been poured into it. It is almost impossible to dissipate the illu- 
sion of poverty which has been so well created by this campaign be- 
cause publication of the truth is even more expensive than the publi- 
cation of distorted propaganda, and those who would publish that 
truth could not begin to match the vast propaganda investment which 
has been made by the railroad industry. 

What is the truth and where do we find it? It can be found in the 
records of the Interstate Commerce Commission and other Govern- 
ment agencies. 

The railroad industry has decried the allegedly unfair competition 
it receives from subsidized airlines and trucklines. Howev er, if one 
compares the profits of the railroads with those of their competitors 
an entirely different picture emerges than might be expected. If we 
examine the 1957 and 1958 total revenues and net profits of the prin- 
cipal classes of common carriers, and the margin on gross, which is 
the proportion of revenues left after meeting all expenses, taxes, 
charges, and depreciation, we find the following: 


[All dollar figures in millions] 














| 
Gross Net income Ratio net 
} revenues to gross 
— ——_ - — —— —- — | — — ——| — } _ a 
1957 
a ke ee ee aa $10, 491 $737 7.0 
Se CRMNONEIO) 5 seo bSe ed a ck et esa | 1, 420 | 27 1.9 
Trucklines 7 dic siete daie akg Seed cad oewaahee habweelige se 3, 887 63 1.6 
Inland waterw: LyS- balbonls Ream babae ae cekeladtat Ane 254 | 16 | 6.4 
i 
1958 | | 
rt Matte LN hh ee os 9, 546 | 602 | 6.3 
Airlines (domestic) - eh tet aha ten eee Used eee al 1, 513 | 45 | 3.0 
Trucklines______ aidurh ihcle die enemies adap htddlotaaiale bate te 3,901 | 55 1.4 
Inland waterw: LyS_ Basse cathe) adeutl Eek) 2 oe ENR eee (!) (1) (1) 


1 Not available. 


I want to point out to you that in 1958, which was the year in which 
the railroads’ payment had such a dark picture, the ratio of the rail- 
roads’ net to gross was 6.3 percent. In other words, $602 million. For 
the domestic ‘airlines the ratio of net to gross was 3 percent for a net 


income of $45 million. For the trucklines the ratio of net to gross 
was 1.4 percent or $55 million. 


56451 





60———7 
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The figures for the inland waterw ays are not available for 1958, 
but for 1957 their gross revenues were $254 million, a very small per- 
centage as compared with the other three groups shown ‘and are in- 
significant when compared with the railroad group. Their net in- 
come was $16 million and their ratio of net to gross was 6.4 percent 
in that year. That is the only one of the other three modes of trans- 
portation that even approached the ratio that the railroads had. 

Senator Scnorrret. Mr. Chairman, I would like to ask this ques- 
tion: Does this bear any relationship to the net capital investment in- 
volved in these various industries? 

Mr. Letcuty. No; these particular figures do not. 

Senator Scuorrret. Thank you. 

Senator Smatuers. I think right there for the record it would be 
helpful if we had incorporated here the ratio of return on investment 
because I think there are some of us who think that that is really a 
more accurate reflection of whether or not anybody is making money. 
Just the gross, I think everybody would agree that the railroads have 
much more money invested than the airlines or the trucks. Conse- 
quently, they also have much more gross revenue, but if you just look 
at the gross revenue as compared to the airlines and truck industry, 
obviously they are going to have such more, but it is a more accurate 
reflection of their business success as to what percentage of revenue 
they have in relation to their investment. 

I think while these are interesting figures it would be helpful if we 
had put here in the record at this time—we will get these from the 
Interstate Commerce Commission or Mr, Mahoney can get them for us. 


RATE OF RETURN 


Mr. Letcury. Permit me to point out in connection with your con- 
sideration of the amount of investment of the railroads that when a 

railroad goes through bankruptcy, and many railroads have gone 
through bankrupte’ y in the past 30 or 40 years, the amounts of ¢ apital 
investment that were completely written off in those reor ganization 
proceedings is still carried on railroad books as the present amount 
invested in railroads. It is still carried as a part of the investment 
in the railroads. We are still confronted with those figures even 
though the ICC insisted that those amounts had to be reduced; that 
is, the amount of capital stock, the amount of bonds outstanding, ete., 
all had to be reduced in order that the railroad be made a going 
concern. 

But all of those amounts are still included when they talk about 
investment in railroad property and earning money on them. Now, 
the original stockholders and original bondholders were wiped out 
years ago, and it is these present operators that are reaping the bene- 
fits from the actions taken then. They talk about these poor widows 
and orphans that would lose out if they didn’t get their dividends; 
why, they were wiped out years ago. 

Senator Smaruers. That is why I think we must take the Inter- 
state Commerce Commission’s figures, because I agree completely with 
what you are saying. 

Mr. Leterry. But why should they be permitted—let me state this: 
ICC found that on their original investment many railroads could not 
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operate at a profit and they were reorganized for the specific purpose 
of permitting them to operate at a profit and all of the original invest- 
ment was wiped out and the losses already assumed and many of the 
bondholders and stockholders were completely wiped out. 

Why should the new men who go into this property be permitted to 
earn 6 percent interest, as has been done in many instances, on values 
that have already been wiped out? That is probably getting into the 
financial operations, but to a layman it is difficult to understand. 
Now, if those original investment figures which were wiped out by 
the Interstate Commerce Commission would be deducted from the 
claimed present investment in railroads, then we would get to some 
figures that would be fair, equitable, and reasonable. In view of the 
fact that we don’t have figures of that kind it is our position that 
figures of this kind which show the net amount left are the only real- 
istic figures. Here is an industry that takes in $10 billion a year, or 
$914 billion in 1958, and they retained 6.3 percent net after all ex- 
penses, depreciation allowances, and everything taken into considera- 
tion and that compares, domestic airlines, 1.5. 

Now, even assuming that the railroads have an investment of $20 
billion, the ratio between them and the airlines would remain the same 
since the airlines’ investment exceeds $3 billion. 

If you get into truck lines and you consider the amount of money 
that has been—they don’t maintain their right-of-way, that is true— 
spent on trucks and terminals and other facilities, I don’t think you 
are going to find a much different percentage than you find for the 
other groups. 

I agree with you, financial results based on capital investment would 
be interesting figures to have, but the point that I am trying to make 
is that the railroads, after those property values were wiped out years 
ago, Shouldn’t be permitted to come in and say we need rates to permit 
us to earn a return on an investment that does not really exist. That 
is one reason why we say that a better measure of what the railroad 
industry is actually doing is the amount of common and preferred 
stock outstanding and what they are able to earn on that after all 
expenses are paid, or before the payment of all expenses—either way 
you want to take it. 

Those figures show that over a period of years, their earnings on 
capital stock after paying the interest on their bonds, after deprecia- 
tion taxes and every other expense, has been in the neighborhood of 
10 percent. 

We have a sheet here that we have prepared that indicates the aver- 
age value of common stock outstanding and it also gives some interest- 
ing information with respect to other industries—what they earn and 
the dividends that they have paid. I think that it might be well if 
we would be permitted to introduce that exhibit at this time or at least 
introduce those figures as exhibit 6 at this time, because it does give 
you further information on the subject. 


Senator Smaruers. Without objection we will make that part of the 
record. 
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(The exhibit is as follows :) 


EXHIBIT 6 


RAILROAD EARNINGS AND DIVIDENDS ARz EXCELLENT 


Railroad earnings have consistently held at high levels throughout the last 
10 years. Compare the current earnings per dollar of common stock outstanding 
with those of peak periods of the past: 


| Earnings per 
Average annual} dollar of 


Average value | 


Period of common 





stock net income common 
outstanding stock 
——_——— + + ssi tahapp let psieetsiliglpaaienpeeencaonsenliiecionpelipt anigestbedapilpainnionieepeliies -= —-—— —— ——__ — — — ED 
Percent 
a a a ka Bide mira bei ean $6, 903, 000, 000 $685, 000, 000 9. 92 
PR Wd sawh ha Wance ca tat scauted nt aneN erp eee 6, 971, 000, 000 746, 000, 000 10. 70 
Pe citid nciinne nds danickids niiaantigetitediaedmaedtil | 6, 710, 000, 000 


792, 000, 000 | 11. 80 
| 





Railroad earnings are also curently higher and more attractive than those 
of many other industries. Moody’s investment service compiles figures showing 
average earnings per share and average dividends per share of representative 
railroad and industrial shares. The following table compares the average 
earnings and yields for some recent years. 


Average price per share 

















Year se 
125 indus- i 5 railroads 
trials 
Ty pe 
Re eae : Baas ea aes $95.81 | $51. 33 
ME REISS ee See Sees a dak aletitlvice nth ddaiaee she ‘ul 130. 66 | 70. 21 
Oe ic ai nisi chin isda kw -ceiand och ee pera ee eo REEe a oie ate ik di 149. 41 71. 56 
el te I tel Sa 2 Seas pancetta shea araceoaen dtuiwsiuies ailment peat 143. 65 59. 51 
Mah 3 seer bas i cnbiehintiae bitte Joie hidtatas axkidecoal 149. 81 | 59. 29 
| 
| Average earnings per share 
|——— ————_—_—_—_—_— dicciciapinditidel 
Year | Amount | Ratio to price 
| | 
Industrials Railroads Industrials Railroads 
ee ne eee ee Pry 
oie tien a wo enanese----2--] $8. 38 | $6. 03 0. O87 | 0. 117 
ES ee Pee ey Oe ee ee oe ee sopisackil 10. 51 8. 51 | . O80 | 121 
ai tilan ies dipebsi isn teeth wae ih oa aia i 10. 35 | 8. 33 | . 069 | .116 
Tee pd dk 10. 27 6.79 | 071 | 114 
a a 8. 31 5. 82 055 . 098 
Average dividends per share 
Amount Percent yield 
eM ee eee ee ee ee 
Industrials | Railroads Industrials Railroads 
ee ee R ee $4. 46 | $3.16 | 4.70 | 6. 20 
1955____ « mae 5.13 3. 43 3. 93 | 4. 88 
a — ida i 5. 81 3. 94 3. 89 5. 51 
5.91 4.03 4.11 6.77 
Se.) 2 33 > 5.75 | 3. 32 3. 88 5. 74 








Thus, investors who take the trouble to investigate will find railroad equities 
provide more attractive returns than those of other industries. 


(Source: 


United States ; Moody’s Railroad Manual, 195! 
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Senator Lauscue. Mr. Leighty, do you have at hand the figures 
showing what their earnings are on their capital investment? For- 
getting the objections that you have to that formula of ascertaining 
their income, do you have the figure? 

Mr. Lercuty. On their earnings on their investment ? 

Senator Lauscue. Yes. 

Mr. Letcury. I don’t have them here with me. They are available. 
I would say, ordinarily, they run around 38 percent or slightly under 
3 percent. That is my rec ollection of the figures; and I don’t think 
that is very far off. 

Senator Lauscur. Do you recall the testimony that was taken, I 
think, 2 years ago, showing that the railroads were at the very bottom 
of the list of about 70 industries in regard to income and earnings ? 

Mr. Leicury. I recall figures that were submitted to that effect. 

Senator Lauscur. There was a ti abulation introduced showing that 
the drug industry was making 22 percent and the railroads, I think, 
4 percent. 

Senator Smatruers. He had it just about right. It was three, or a 
little less than three, on that chart. 

Senator Lauscue. On that chart, less than 3 percent. 

Senator en rs. That is what Mr. Leighty said. 

Mr. Lercury. I don’t have the figures with me but they are readily 
available. That was my recollection of it. On that list they were way 
down on the list. As I pointed out before, that was based on invest- 
ments that were wiped out a long time ago. 

Senator Lauscur. I don’t know whether you were present when 
the testimony was given, but there was testimony that the Pennsyl- 
vania Railroad had only enough money in their till to operate for 1 
month and they were in a crucial position 2 years ago during our 
hearings. 

Mr. Letcury. I recall that very well, and within 30 days after that 
hearing was held and those figures were presented, the president of 
this company presented a report to its stockholders and they said they 
had arranged for a standby loan of $100 million in 1954, thinking they 
might have to use it; but they have not had to use it, and they did not 
expect to have to use it that year. 

Now, that testimony was given within 30 days after the hearings 
before this committee. 

Senator Lauscue. The testimony was given to our committee? 

Mr. Leicury. The testimony was given to your committee by the 
same gent leman that made the report to his stockholders. He said they 
had arranged for the borrowing authority but they didn’t think they 
would have to use it; and they = t have to use it. 

Senator Smaruers. Well, Leighty, let me just ask you a 
question right here. The ra au this fellow testified that he only 
had enough mone y to run for whatever days it was and it was very 
short—the fact that he could have borrowed a hundred million dol- 
lars or had a commitment to borrow a hundred million dollars, that 
wouldn’t necessarily mean that he would be operating that railroad at 
a profit just because he borrowed $100 million to do it. 

Mr. Letcury. It did indicate quite conclusively that the financial 
interests who would lend him that money had a lot of faith in the in- 
dustry working its way out and being able to repay the loan. But 
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he didn’t need the loan; he didn’t need the loan. He testified in our 
1954 wage case along the same lines. He testified that it was a worse 
recession than 1930 and 1931. That was back in 1954 and the railroad 
industry as a whole ended up that year with over $700 million net 
profit. 

I might say that I have served as chairman of the national negoti- 
ating committee of the nonoperating group since 1947 and we have 
heard this poverty plea in every case we have ever gone into and we 
have learned to discount it about 85 percent. 

Senator Smatuers. Do you take the position that the Pennsylvania 
Railroad is in good financial position ? 

Mr. Letenty. The Pennsylvania Railroad has a financial setup that 
is so complicated that any set of public accountants would require 6 
months to go through that maze of intercorporate relationships and 
actually determine what their financial status might be. I do know 
that they operated in the black in 1959 and I also know that they paid 
a dividend in that year. 

Senator Smatuers. All right, sir. 

Mr. Manonery. Mr. Chairman, excuse me. For the sake of the 
record, I believe you said we should put in this exhibit which relates 
the average dividends per share of 125 industrials to the average divi- 
dends per share of 25 railroads. 

Senator Smaruers. If you would like to put that in. 

Mr. Manoney. This is numbered exhibit 6. It is out of order. 

Mr. Leienuty. Has it been distributed ? 

Mr. Manonry. Copies of it were made and have been distributed. 

Senator SmatHers. We do not have it. 

Mr. Lercury. Would you distribute them because I wanted to point 
out one or two items there. 

Senator Smatuers. All right, Mr. Leighty. 

Mr. Lercutry. At the very bottom of the page, “Average earnings 
per share,” take the last year, 1958, industrials, amount to 831, rail- 
roads amount to 582. The ratio to price, industrials 5.5 percent; rail- 
roads 9.8 percent. 

The average dividends per share for the industrials, 1958, $5.75 ; the 
railroads, $3.32. But the percentage yield of the industrials was only 
3.88 percent while the railroads’ yield was 5.74 percent. 

Now, that represents 125 industrials and 25 railroads and those fig- 
ures are taken from Moody’s Investment Service. 

The figures that I quoted previously on my prepared statement were 
taken from the records of the ICC and the Civil Aeronautics Board. 

Mr. Letcury. The figures setting forth the margin on gross figures 
taken from the official records of the Interstate Commerce Commission 
and the Civil Aeronautics Board are incontrovertible proof that 
the railroads are not only the largest and most important carriers in 
this country, but that they are by far the most profitable, realizing a 
ratio of net profits to gross revenues that is two to three times that of 
its major competitors, the airlines and trucklines. 

The railroads regard the 1920’s as their golden age and in many pas- 
senger trains discontinuance cases, have compared the twenties with 
recent years to establish the fact that there has been a decline in rail- 
road passenger travel. 
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Yet, financially, the best year in the 1920’s was aot as good as the 
worst year of the 1950’s and the total net spendable income for the 
9 years of 1950-58 was almost double that for the 9 years, 1921-29. 

Another graphic illustration of the strengthening financial picture 

of the railroad industry is to be found in a comparison of the railroad 
mileage operated by receivers and trustees in 1920 and 1925 with that 
operated in 1958. 

I might say here that the 1959 figures are not available. They may 
be available now but we did not have them when this statement was 
prepared and any change would be very slight. 

In 1920, 16,290 miles of railroad were operated by receivers or 6.27 
percent of the total railroad mileage in this country. In 1925, 18,687 


oo 


miles were operated by receivers, or 7.23 percent of the total railroad 
mileage. 

In 1940, the worst year for railroad bankruptcy, 75,270 miles were 
operated by receivers and trustees, or 30.63 percent of the total rail- 
road mileage. 

In the recent recession year of 1958, a total of only 1,040 miles was 
being operated by receivers and trustees, or less than one-half of 1 
percent of the tot: al railroad mileage. 

I have a one-page document which I would like to have ac cepted as 
an exhibit to my testimony and made part of the record here. It is 
marked “Exhibit 1” in the upper right-hand corner of the first page. 
This document is based on the 1959 Annual Report of the Interstate 
Commerce Commission and shows all figures regarding railroad mile- 
age operated by receivers or trustees by 5-year periods from 1895 to 
1955. It also includes the years 1956-58. 

(The exhibit is as follows :) 


ExHIBIT 1.—WVileage of line-haul steam railroads operated by receivers or 
trustees at various dates, 1895-1958 











} j | 
Miles of road | Miles of road | Miles of road | Total milesof | Percent of 
operated by | operated by operated by road operated | total mileage 
Year ! | receivers at trustees at | both receivers at close of operated by 
close of year | close of year | and trustees at| year. All line-| receivers or 
| close of year |haul companies} trustees 
| 
} | | 
1895. - 37, 855. 80 ; ‘ 37, 855. 80 177, 746 21.30 
1900. _ - 4,177.91 | 4,177.94 192, 556 2.17 
1905-- - 795. 82 | 795. 82 21b, 974 . 37 
1910... 5, 257.03 | 5, 257. 03 240, 831 | 2.18 
1915_- 30, 223. 05 ; 30, 223.05 | 257, 569 | 11.73 
1920. - 16, 290. 17 ‘ait Te 16, 290. 17 | 259, 941 | 6.27 
1925. 18, 686. 99 | 18, 686. 99 258, 631 | 7.23 
1930 _ _ - 9, 486. 28 | 9, 486. 28 | 260, 440 3. 64 
1935 15, 929.00 | 52, 425. 00 68, 345. 00 | 27.02 
1940 11, 658.00 | 63, 612. 00 75, 270. 00 | 30. 63 
1945. 5, 088. 00 34, 626. 00 39, 714.00 | | 16. 59 
1950 638. 00 | 11, 585. 00 | 12, 223. 00 } 5.16 
1955. 441. 00 1, 497. 00 | 1, 938. 00 233, 955 | .83 
1956 9&2. 00 612. 00 | 1, 594. 00 233, 509 | . 68 
1957. 441.00 | 612. 00 | 1, 053. 00 232, 177 45 
1958. $27.00 | 613. 00 1, 040. 00 231, 494 45 








1 As of June 30, 1895-1915, inclusive. As of Dec. 31, 1920-1958, inclusive. 


Source: Annual Report of Interstate Commerce Commission, 1959, appendix D, p. 191. 
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Senator Scuorrret. Mr. Chairman, I think it would be helpful at 
this stage in Mr. Leighty’s s testimony if we might have and obtain 
from the proper authorities the names of the railroads who were un- 
der receivership in those periods. 

Senator Smaruers. All right. Counsel, will you get that? 

Mr. Barron. Yes, sir. 

Senator Smaruers. We will make this exhibit a part of the official 
files of the committee. 

Mr. Leigury. Thank you. 

This document shows that, except for 1905, the recession year of 
1958 found less railroad mileage being operated by receivers and 
trustees than at any period since before the turn of the century. 

There is one other financial ¢ omparison I would like to m: ike—and 
I would like to submit here as a part of my testimony and have in- 
cluded in the record a two-page exhibit verifying the figures I am 
going to quote. 

This exhibit is marked “Exhibit 2” in the upper right-hand corner 
of the first page. I believe you all have that exhibit distributed to 
you. 

(The exhibit is as follows :) 


Exursit 2.—Selected income account items, class I line-haul railways, 1920-58 


{In thousands] 


Deprecia- | Net railway Net income 
Railway Railway Railway | tion and operating 
Year |} Operating | operating | tax | retire- income after - 
revenue expenses accruals ments ! taxes Before de After de- 


preciation| preciation 


















1920 .-.----.-| $6, 178,438 | $5, 827, 591 $272, 061 $144, 047 $17, 227 $574, 565 $430, 518 
1921 | 5,516, 508 4, 562, 668 275, 87t 155, 968 600, 937 | 469, 531 313, 563 
Peeihbet thet. 5, 559, 093 4,414, 522 | 301, 035 169, 808 760, 187 | 539, 381 35 19, 573 
3..... = - 6, 289, 580 4, 895, 167 331, 915 205, 070 961, 955 760, 065 554, 995 
DR ihe ci ariecabasee .| 5,921, 496 4, 507, 885 340, 337 208, 064 973, 837 766, 530 558, 466 
Pe Diameswesaw isan 6, 122, 510 4, 536, SSO 358, 516 | 223, 925 1, 121, 076 | 924, 756 700, 831 
Ra acs meee ai 6, 382, 940 4, 669, 337 388, 923 231, 497 1, 213, 090 1, 040, 551 809, 054 
WE eden een --| 6, 136, 300 4, 574, 178 376, 110 239,184 | 1,067, 985 912, O84 | 672, 900 
eh Ses ade 6, 111, 736 4,427, 995 389, 432 241,719 1, 172, 854 | 1,028, 543 78, 824 
eee. clcec.. naa] OF, 3B) 4,506, 056 396, 683 259,375 | 1,251,698 | 1, 156, 182 | 896, 807 
RA 5, 281, 197 3, 930, 929 348, 554 | 243, 253 | 868, 879 | 767, 160 523, 907 
Pee ...| 4, 188, 343 3, 223, 575 | » 028 221,611 | 525, 628 356, 373 | 134, 762 
1932_............-| 3, 126,760 | 2,403,445 | 275, 135 | 209, 111 | 326, 298 | 69, 907 | — 139, 204 
oases cian | 3,095,404 | 2,249, 232 249, 623 199,917 | 474, 296 | 194, 054 —5, 863 
i Sccecebe tact tne tchcdoaee | 3,271,567 | 2,441,823 | 239, 625 | 192, 387 462, 652 | 175, 500 —16, 887 
EE ae ee | 3,451,929 2, 592, 741 | 236, 945 | 194, 625 | 499, 819 | 202, 164 | , 539 
1935..............| 4,052,734 | 2,931,425 | 319, 753 | 193, 501 | 667, 347 | 358, 131 164 630 
Reece iiaaen ..-| 4, 166, 069 3, 119, 065 | 325, 665 197, 035 | 590, 204 | 295, 093 | 98, 058 
ee at cia oat 3, 565, 491 2, 722, 199 340, 782 | 201, 825 | 372, 874 | 78, 354 — 123, 471 
RE 2, 918, 210 355, 678 | 201, 852 588, 829 | 295, 034 | 93, 182 
ainsi alas iaidineaele 4, 296, 601 3, 089, 417 396, 395 | 205, 860 | 682, 133 | 394, 711 | 188, 851 
1941____- ..----| 5,346,700 3, 664, 232 547, 230 233, 340 998, 256 733, 105 | 499, 765 
scsi ncaa dk -| 7,465, 823 4, 601, 083 1, 198, 834 | 338, 181 1,484,519 | 1, 239, 894 | 991, 713 
1943 oe 9, 054. 724 5, 657, 461 1, 849, 195 | 465, 525 1,359, 768 | 1,339, 003 873, 478 
RS cnc kites “ae CeO 6, 3 1, 846, 043 | 540,461 | 1,106,327 | 1, 207, 649 | 667, 188 
I liens mitts 8, 902, 248 7, 08 823, 512 1, 186, 844 | 852,147 | 1,637,278 $50, 434 
| ee et 6, ; 498, 144 365, 902 | 620, 120 | 653,041 | 287, 139 
DG iuieedad aniseed | 8,684,918 | 6,7 | 936,394 385, 763 | 780, 694 | 864, 638 | 478, 875 
i = 9, 671, 722 = | 1,028, 527 409, 310 1, 002, 011 1, 107, 367 698, 057 
| PORSRREE * | 8,580,142 | 6,891,! 832, 538 441, 658 | 686, 487 | 879, 816 | 438, 158 
_, aa 9, 473, 093 7, 059, 276 1, 194, 615 466, 589 | 1,039,706 | 1,250, 161 | oon 
1951_-------------| 10,390,611 | 8,041,277 | 1,203,277 | 485, 160 942,542 | 1,178,336 | 
a Se 10, 580, 762 8,052,518 | 1, 261,835 513, 059 1, 078, 220 1, 338, 455 

ees mvtteicres ee socal 10, 664, 169 | 8, 135, 229 1, 185, 001 534,457 | 1,109,399 | 1, 437, 684 | 903, 227 
hs Ctitinrdiptientii 9, 370, 825 7, 384, 499 861, 282 547, 267 | 874. 018 1, 228, 957 | 681, 690 
ed 10, 106, 330 7,646,413 | 1,080,413 | 554,597 | 1,127,997 1,481, 719 | 927, 122 
ts 274 eae. 10, 550, 943 8, 108, 353 1, 121, 348 | 569,605 | 1,068, 246 1, 445, 938 876, 333 
1967 6 ncnnns-----) 16,401,500 8, 227,522 | 1,068,419 | 596, 355 922,334 | 1,333, 786 737, 431 
1958..............| 9, 564,568 | 7, 543, 842 | 957,175 | 618, 063 | 762,296 | 1,219, 800 601, 737 


| | 


1 Depreciation charges are also included in operating expenses column. 


Source: Interstate Commerce Commission, “Statistics of Railways in the United States,’’ and ‘Transport 
Statistics of the United States.” 
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Mr. Leicury. The item of net income after depreciation is the 
amount of money left the railroads after all expenses including taxes, 
interest, and other fixed charges, are written off. 

For the 10-year period 1920-29 this item amounted to $6,093,- 
§31,000, or an average of $609,353,100 per year. From 1950 through 
the recession year 1958, a 9-year period, the industry’s net income a a 
depreciation amounted to $7,029,684 000, or $781 ,076,000 per yea 

In the 1950’s the railroads aver: aged. almost $172 million a year 
better than they did during the 1940’s which, of course, included the 
very profitable - war years. 

You will note we did not include any figures for the 1930’s because 
during that period the railroads were making very little money. 

In 1 or 2 years they actually operated at a deficit, but if we take the 
average for the entire period that average would have dropped down 
by more than $200 million and the showing from 1950 to 1959 would 
have even shown a much greater increase. 

Senator Smaruers. Let me ask you this question: 

These figures tend to show, as you explain them here, that rail- 
road managements are making money. In summary, is that what 
you said? 

Mr. Leicury. With the exception of a few railroads, the industry 
as a whole is doing very well. 

Senator Smaruers. And it is from your experience in negotiating 
with these people, it is your rather obvious conclusion, as it would be 
mine, that they like to make money. Isn’t that right? 

Mr. Leicury. They undoubtedly like to make money. 

Senator Smaruers. How can we conclude if they like to make 
money that they would be willing or deliberately stop a train which is, 
in fact, making money ? 

Mr. Lercury. Well, that is a very good question and I think there 
probably are several reasons for it. 

It is generally conceded that the railroads can make more money 
handling freight than they can handling passengers. I do not think 
that very many railroads actually appreciate the amount of their 
total expense of operation that is being paid by their passenger train 
service. That has been clearly demonstrated and it has been shown 
that some of their people do have a realization of that fact because 
in one of our negotiations they did show their passenger deficit to 
be in the neighborhood of $600 million and then we said that on that 
basis if they discontinued all passenger train service they would 
have more than sufficient funds to pay the entire increase that we are 
asking for which was einoesicineatelly that amount. 

They said, “Oh, no, if we discontinued all passenger train service 
the amount of money that we would actually save would be less than 
$200 million,” and I think that figure was deflated. 

So, that is why I have always “been very skeptical about the claims 
that are made about deficits in passenger train service and its effect 
on the overall operation of the railroads. That skepticism is clearly 
supported when, in some proceedings, they will show the total cost 
on a pro rata basis of passenger train ‘operation and then show their 
out-of-pocket expense with respect to passenger train operation. 

Their out-of-pocket expense on passenger train operations usually 
is less than half of what they consider their prorated cost. 
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Now, when they tell you they lost $36 million on passenger train 
service that is on a fully prorated basis and it includes a portion of 
the maintenance-of-way expense. 

Now maintenance-of-way expense is going to continue regardless 
of whether the railroads continue their passenger train operations or 
not. It might be a little less, but it is not going to be a great deal 
less, and that has been proved in the case of one or two railroads which 
have discontinued passenger train operations. 

So, there is a wide field here. I think that the testimony that 
was offered here the other day by the chairman of the Michigan 
commission indicated that when he said that the railroads even 
in computing their out-of-pocket expense have included some charges 
that the ICC will not agree to allow them such as terminal expense, 
Usually that expense is computed on a car basis and if you handle 
less number of cars you are going to have a higher expense per car, 
so the saving that they expect does not materialize. It 1s an overhead 
expense that remains regardless of whether this train is taken off 
or that train is taken off or this service or that service discontinued. 

Another reason 

Senator Smaruers. May I just say right there, I wish you would 
address yourself again to this point if you would, because I am a little 
hazy on it. 

I agree with you to this point that I think these fellows love to 
make money, and I do not at all contend against the assertion that 
in some instances they are downright greedy, but knowing that they 
like to make money, knowing that they like to hold on to it, it 1s 
therefore inconceivable to me as to why, when you have got men 
whose job as president of the company depends upon whether they 
make money, why those men who you have demonstrated here have 
done a pretty good job, made a lot of money, why they would take 
any car or train off of their railroad if that car or train was breaking 
even or making money for them. 

I know it is a matter of figures, but when you come down to it, 
cartainly they want to make money and they are going to try to 
figure it out so they can go before their stockholders and say, “Look 
what we did for you, aren’t we wonderful, we have kept wages down,” 
and all the rest of it, but they are going to try to make money. 

Let me ask you this, Why would they then, as is indicated, just 
sort of stop this business witin. in fact, it is unprofitable for them? 

Mr. Letcuty. One reason for it is this: That in your passenger-train 
operation you have got to give it a whole lot of attention and super- 
vision which is not required in freight service, and I think some of 
the carriers have reached the conclusion that the amount of money 
that they make does not repay them for the time and effort that they 
must expend in maintaining their passenger-train service. 

I would say to you that that is a shortsighted attitude. 

Senator Smatuers. I would, too, but wouldn’t they do this, wouldn’t 
they, if what you say is right, aren’t they reasonably smart people, 
too ¢ 

They like that money ; wouldn’t they figure, well, look, if I give this 
a little more attention and maybe spend a little bit more I can make 
a lot more money, because that is what your contention is, that is sort 
of what my easy contention is. 
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Why wouldn’t they do it if they like money and they like profits? 

Mr. Leicutry. Let me say this to you—— 

Senator Smaruers. As a matter of fact, don’t they do it? Or do 
they? That is the whole point. 

Mr. Leigutry. Let me say this, that a railroad president, for exam- 
ple, exerts probably as much authority over a railroad as anyone 
else, and I might say that we have as many apple polishers in the 
railroad industry as we have anyplace else. 

If the boss wants some operation to show this, that, or the other, it 
is going to show that way. 

You will find that where you have railroads that have attempted 
to develop passenger business, even in the past few years, they are 
showing an increase in their passenger train revenues. 

You will recall the ICC report on the passenger-train deficit and 
some of the things that should be done, but how many of the railroads 
have tried any of those experiments ? 

Some of them have just thrown up their hands and said well, that 
is it. 

Other railroad presidents are rapidly reaching the retirement age, 
some of them have retired recently. They say, Why should I start 
something new and take on all those new headaches? There are a 
number of reasons for it and, in fact, they have taken off over 50 per- 
cent of the passenger trains now. There may be another 10 or 15 per- 
cent passenger trains that are still unprofitable. I don’t know 
whether you have had any experience with the Southern Pacific’s City 
of San Francisco. It is one of the streamliner trains. It is almost 
impossible to get a reservation on the train. Yet an exhibit that the 
Southern Pacific submitted to the ICC in connection with another 
case, showed that their deficit on the train was more than $1 million 
a year. As I say, there is no justification for things of that kind. 
If you don’t make the proper effort to get that kind of business you are 
not going to get it. 

One reason why some companies give railroads freight business is 
because of the passenger service that is available. The railroads have 
never in any of these instances given consideration to what is going to 
happen to their freight business if they discontinue passenger service 
toa freight customer. 

It has had an adverse effect in many localities. 

Senator Lauscue. Mr. Chairman, I assume that on the basis of your 
statement that the Pennsylvania Railroad is making money that you 
will not subscribe to their request that the Federal Government give 
the Pennsylvania and other railroads similarly situated a subsidy ? 

Mr. Leicguty. Well, I was not aware that they had requested a 
subsidy. 

Senator Lauscur. What would be your position in the event they 
asked ? 

Mr. Leicuty. If they asked for a subsidy ? 

Senator Lauscne. Yes. 

Mr. Leicury. I would have to explore the situation further before I 
would want to take a position on it one way or the other. 

Let me say this, the Pennsylvania 

Senator Lauscue. Wait just a moment. 
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If they are making the profit that you claim they are making why 
are you in doubt as to whether or not the taxpayers should subsidize 
it? 

Mr. Leicury. You have got a commuter situation prevailing in 
certain areas where I think it is merely fair to say that they are being 
operated at a deficit and I do think something should be done to 

take care of that situation. 

I also think that if you have got certain areas that require service 
and that the service is ‘essential, even though it may not be operating 
at a profit, that that service should be continued. If you and I were 
operating a store, we might carry items on which we could not make 
money to get people in to purchase those items so that they might also 
buy the other thi ngs we have available instead of going to a com- 
petitor’ Ss store. 

Senator Lauscne. If you are correct in your position that the 
Pennsylvania is in a far more favorable position in making money 
than many, many other industries, and if you are correct in your po- 
sition that that money is made on an overall service, commuter, gen- 
eral passenger, and cargo, on what grounds can your urge that the 
taxpayers help subsidize it ? 

Mr. Leieury. I think, Senator, you must have misunderstood what 
I said. I said the Pennsylvania Railroad is operating in the black. 
I did not say that their profits were excessive. The Pennsylvania 
is one of the railroads in the eastern territory, the New York Central 
is another, which because of various conditions which should be 
thoroughly explored are not making as much money as even I think 
that they should make if, I put “if” in there, if their financial setup is 
the proper kind of a setup. 

I don’t believe we can tell offhand how much money the Pennsyl- 

vania is actually making on the basis of its intercor porate relation- 
ships, and the number of leases they have executed in taking over cer- 
tain railroads where they agreed to pay a rental equaling 100 per- 
cent of the capital stock outstanding for 99 years and other situa- 
tions of that kind. 

Senator Lauscue. If they are imprudent in the handling of their 
fiscal matters as exemplified in these instances and are still making 
money on be basis of your claim, would it not be better to remove 
those extravagant operations and allow them to operate on their own 
basis rather than have the taxpayers subsidize them ? 

Mr. Leicgury. By the same token, would you remove subsidies 
from any other industry ? 

Senator Lauscue. Yes, I would. That is, I have gotten to the 
point where I think we are in a bad shape when we are subsidizing 
practically everybody. 

Mr. Leicutry. Well, that, of course, is quite a question for argu- 
ment. 

Senator Lauscue. Then I understand that your position is that you 
will favor the subsidy ¢ 

Mr. Leicury. No, I did not say that. I said I could not give you 
an answer to it until I made some further check and found the basis 
for it and what they were proposing. 

Senator Cass. Mr. Chairman, may I just ask my colleague so that 
I can understand better the direction of his i inquiry. 
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The subsidy that you referred to here is the suggestion made by— 
was it the committee of mayors and railroad pone who came be- 
fore us a while back involving a proposal with a loan program for 

urchase of equipment be set up ¢ 

Is that the one you have reference to? 

Senator Lauscur. No, they did not ask for a program, they asked 
for subsidies. 

Senator Smaruers. It was a combination sort of approach. 

Senator Lauscuer. They wanted a study made? 

Senator Smatuers. As I got it they wanted this loan rogram and 
then they said that they felt it was a part of the public’s respon- 
sibility in certain areas and the State and the county and so on. 
They suggested it that way instead of the help. 

That is the way I understood it, I think both of you are right, what 
you say it right, they did mention that 

Senator Lauscue. If the Senator from New Jersey will remember 
that the mayor of Cleveland says he was only in favor of the loan 
proposal. Other mayors said that they were in favor of the loan and 
the subsidy. The railroads, Alpert and Simms said, we need subsidies, 
we cannot survive unless we get them. 

Senator Cass. Thank you. 

Senator Smaruers. Mr. Leighty, you go ahead with your testimony, 
please, sir. 

Mr. Letcury. I would like to have you refer just briefly to exhibit 
2, the first page. You have heard considerable about depreciation 
and about the railroads being required to replace a $2,500 freight car 
with acar that might cost $7,500 or even more. 

The major portion of your depreciation is in connection with 
equipment but I would like to point out that in 1920 the depreciation 
for all railroads was only $144 million while in 1958 it had risen to 
$618 million or an increase of 300 percent, and the depreciation that 
the railroads receive today are more than sufficient to make their pay- 
ments of all of the equipment purchases that they make. 

The basis for the statement that we made previously that in the 
1920’s the net spendable income of the railroads was more in any of 
the years of the fifties than it was in any of the years of the so-called 
glorious twenties is based on the figures contained on page 2 of that 
exhibit, net income before depreciation. 

The highest amount in the twenties was in 1929, $1,156 million, and 
the lowest amount in the fifties was in 1951, that year it was $1,178 
million and in 1955 it got up to $1,481 million. 

Depreciation is just not a visionary figure, it is actual money that 
is taken out of the operating revenues in accordance with ICC for- 
mula, charged to the operating expense of the carrier, and placed 
in the capital account for the use of the carrier in such legal manner 
as it may see fit. 

These figures are conclusive proof that the financial] condition of 
the railroad industry is now far better than it has ever been. They 
show that the illusion of utter poverty created by the railroads 
through the expenditures of millions of dollars in propaganda is 
simply an illusion and nothing more. 

The railroads have also attempted—and quite successfully—to cre- 
ate the impression that the traveling public has deserted the rails 
for the highways and the airlanes. 
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The fact is that, despite all that many railroad managements have 
done and continue to do deliberately to discourage passenger train 
a seg 2 more passengers are using the railroads today than ever 

efore, when the available service is taken into consideration. 

According to Interstate Commerce Commission statistics, from 1929 
to 1957 the railroads took off so many trains that there was a drop of 
50 percent in the total passenger-train miles run by the railroads and 
yet despite this tremendous cutback in service and the tremendous 
increase In competing passenger service facilities in the form of buses, 
airlines and greater use of private passenger cars for interurban 
travel, the decrease in revenue passenger-miles over the same period 
was only 10 percent. 

These figures, I think, prove conclusively that the railroads could 
be carrying a considerably greater portion of passenger business— 
and be carrying it at a profit—if they would only make the effort. 

The financial problem which confronts the industry as a whole, 
therefore, is primarily an artificial one and one which the industry it- 
self has created in an effort to swell to even greater proportions its 
already great profit margin in the transportation field. These 
greater profits can be realized in many ways, such as securing tax 
relief and the like, but the simplest and most direct means of expand- 
ing the railroad profits is by the abandonment of passenger service, 
recognizing that passenger operations do not return as great a profit 
per dollar of investment as do freight operations. 

Perhaps I should make clear at this point that my remarks are 
addressed to the railroad industry as a whole. 

There are, of course, a few railroads located in the northeastern 
section of the United States which have very real financial problems. 
Those railroads are not representative of the industry, nor could the 
enactment of S. 3020 or S. 1331 affect them adversely, as it would not 
limit their ability to abandon unneeded-unprofitable passenger trains. 

Indeed, it seems doubtful that the so-called passenger train service 
deficit lies at the bottom of their problem. 

In the case of at least one of the northeastern railroads which 
claimed great need for the enactment of section 13a—a railroad which 
has used that law and other applicable State and Federal laws to 
remove hundreds of passenger trains in recent years—its present 
overall financial condition is worse than it has ever been. 

Senator Lauscue. Which railroad is that ? 

Mr. Letcury. The New Haven. 

Senator Lauscue. Alpert’s? 

Mr. Leteury. I don’t know whether you can blame him for that, 
he inherited a situation there. 

Senator Lauscue. He is the president ? 

Mr. Letenry. Yes, and chairman of the board. 

When the Congress enacted section 13a, which effectively deregu- 
lated railroad passenger operations, it intended to deal with the in- 
dustry as a whole even though the evidence upon which it acted 
related to but a few States. We are not dealing with individual 
railroads now, but with the railroad industry itself. 

Individual railroads in financial distress will find in the future, as 
they have in the past, that the Interstate Commerce Commission will 
take their financial problems into account in passing upon matters 


involving them. But, I respectfully submit that the Congress should 
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not permit the continued unjustifiable self-regulation by the railroad 
industry of its passenger operations because of a mistaken belief that 
the very few railroads who may be in financial hot water could be 
benefited by such self-regulation. 

Since the enactment of section 13a, 111 interstate trains have been 
discontinued as a direct result of the utilization of the provisions of 
section 13a(1) by the railroads. 

At the present time the discontinuance of 8 interstate trains and 56 
intrastate trains is pending under the terms of the statute. Over 90 
percent of the discontinuances acted upon have been permitted, in 
whole or in part, by the Interstate Commerce Commission. 

These trains, let me point out, are in addition to many hundreds of 
trains eliminated at the State level without recourse to the provisions 
of section 13a. 

Such a situation seriously aggravates the present and future condi- 
tion of the railroad passenger plant in this country. 

In a recent report, dated October 10, 1959, a subcommittee of the 
Committee on Armed Services of the House of Representatives made 
the following statement : 


With the retirement of passenger cars greatly exceeding installations of new 
equipment in ever-increasing numbers and the total in need of repairs decreasing 
only slightly (from 9 percent of cars owned in 1939 to 8.1 percent in 1958), the 
ability of railroads to handle a substantial number of additional passengers is 
highly questionable. In fact, testimony revealed that many railroads are not 
now presently able to handle occasional peak movements without borrowing cars 
from other lines and even then some traffic has had to go by other modes because 
of lack of railroad equipment. 

This conclusion is based upon uncontradicted and unchallenged 
testimony demonstrating that railroad ownership of passenger cars 
has declined from 20,052 in 1939 to 18,577 in 1958; that the average 
age of passenger cars owned or leased by the railroads as of January 
1, 1958, was 2814 years (more than 53 percent being over 30 years of 
age and only about 15 percent less than 10 years of age) ; and that 
passenger car manufacturers are now virtually extinct. 

The vital role which the railroads play in time of national emergency 
is known to everyone familiar with the transportation industry. Evi- 
dence submitted to the subcommittee of the Committee on Armed Serv- 
ices demonstrated that during World War II the railroads handled 
97 percent of all military passenger travel and that the total increase 
in the volume of passengers carried in 1944 was, according to the 
testimony of Mr. Daniel P. Loomis, president, Association of Ameri- 
can Railroads, “four times their 1940 volume of passengers.” 

This tremendous increase in volume of business was handled ade- 
quately because at that time the railroad industry was in possession 
of more than 30,000 passenger-carrying cars and the passenger car 
manufacturing industry was able to increase that number by 6 percent. 

As the subcommittee report points out, however, in 1958 the railroad 
industry had but 18,577 passenger-carrying cars and the car manu- 
facturing industry is now incapable of increasing that number by any 
appreciable amount within any reasonable time. 

The printed volume containing the report of the subcommittee of 
the House Committee on Armed Services and the transcript of the 
hearings held before that subcommittee is replete with evidence dem- 
onstrating the vital part which the railroad passenger train opera- 
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tions play in our national economy, particularly during times of 
emergenc 

The evidence is also conclusive that at the present time, as the sub- 
committee said— 


The ability of railroads to handle a substantial number of additional passengers 
is highly questionable 


and even in normal times passenger— 
traffic has had to go by other modes because of lack of railroad equipment. 


At the hearings held last year before this committee on S. 1331, a 
statement was made by the president and chairman of the board ‘of 
the New York, New Haven, & Hartford Railroad Co., Mr. George 
Alpert, which confirmed what many of us have known for a long time. 
Mr. Alpert stated that while he desired to retain passenger service on 
his railroad if possible he had heard some railroad officials express 
the view that “we don’t want any part of the passenger service.” 

Obviously, management personnel who do not want passenger serv- 
ice will, quite naturally, do what they can to rid themselves of that 
service. Even if they do nothing in a deliberate and direct way to 
deteriorate that service, they will certainly do nothing to improve it 
and will let it deteriorate by itself. 

And, I submit that deterioration of service on connecting lines 
inevitably will further curtail service on those railroads which may 
be making a serious effort to continue passenger service. 

As I stated to this committee last year, the Railway Labor Execu- 
tives’ Association has been furnished literally hundreds of examples 
of specific instances in which passenger patronage has been delib- 
erately discouraged by individual railroads. 

At that time I presented an exhibit which was incorporated in the 
record, and which set forth many concrete examples of deliberate 
discouragement of passenger patronage by some railroads. 

A document very similar to this was submitted to the House Sub- 
committee on Transportation and Aeronautics during the hearings 
now being conducted in companion bills of those now before this 
committee. 

I should like at this time to relate three brief additional examples 
of the type of activity about which I speak. These examples are 
quoted verbatim from memoranda and copies of reports received from 
a railroad official, an inspector for the Ohio Public Service Commis- 
sion, and a railroad union officer. 

First, a short but significant memorandum addressed to railroad 
employees by an official of the St. Louis-San Francisco Railway Co.: 

Tusa, November 2, 1959. 
Messrs. C. Mac Jones, C. C. DILLARD, O, P. HENRY: 


Understand Fcc dieanhen Henry on train 9, Oklahoma City to Lawton, October 
14, ordered extra chair car in train, no doubt basing his decision on the fact 
there were 33 half-fare schoolchildren and three adults en route Oklahoma City 
to Fort Sill. 

As you know, for some time we have been endeavoring to discourage move- 
ments of these children to Fort Sill account the Oklahoma City station expense 
is prorated on the basis of the number of tickets sold on each line and the revenue 
received from traffic of this type is far less than the assessment per passenger 
against the Frisco proportion of station expense, therefore when customer phones 
our office, they are informed that the expense of operating extra equipment to 
accommodate their parties is prohibitive and the only way we can accommodate 
them would be that the children sit three to a double seat, in the hope they will 
be discouraged from making the trip. 
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With the small amount of traffic using this train, feel there would be sufficient 
seats to accommodate the party, which has been confirmed through the train 
collections and by the conductor ordering extra chair car for this group, he 
defeated our purpose as well as increased our operation expense. 

In view of the above, Conductor Henry should not have ordered extra equip- 
ment for this train and in the future, handling should be given as outlined above. 


W. W. FRANCIs. 
Second, I would like to file for the record, as exhibit 3, a report of 
a State inspector which describes the poor service found to exist in 


such elementary matters as provision for unpolluted drinking water. 
(The exhibit is as follows:) 


ExHIBIT 3 
MArcH 7, 1960. 
Subject: Passenger, baggage, mail count, consist, and delay of passenger trains 
68 and 69, Pennsylvania Railroad, between Crestline, Ohio, and Toledo, Ohio. 
The Honorable PusLic UTILITIES COMMIssION, 
Columbus, Ohio. 


GENTLEMEN: I beg to report my findings on the Pennsylvania Railroad pas- 
senger trains Nos. 68 and 69, between Crestline and Toledo, Ohio, from February 
23, 1960 to February 29, 1960, inclusive. The facts found on each train, each 
day, pertaining to passengers, mail, baggage, express, and newspapers, as per 
instructions, are as follows: 

February 23, 1960, train 69: 

Departed Crestline 5:36 a.m., arrived Toledo 6:58 a.m. 

Delay at Crestline 26 minutes for train No. 49 

Consist 1 diesel unit, P. RR. 5101 passenger and mail car, 690 Pullman, both for 
Toledo. 

*assengers on at Crestline for Toledo: 6 coach, 7 Pullman. 

Baggage on at Crestline for Toledo: 2 coach. 

February 23, 1960, train No. 68: 

Departed Toledo 6 :20 p.m., arrived Crestline 8 :09 p.m. 

Consist 1 diesel unit, 690 Pullman, P. RR. passenger and baggage car, New York 
and Crestline. 

Passengers on at Toledo for Crestline : 5 coach, 9 Pullman. 

*assengers on at Tiffin for Crestline : 2 Pullman. 

Total for Crestline: 5coach, 11 Pullman. No baggage or mail. 

February 24, 1960, train No. 69: 

Departed Crestline 5:21 a.m., arrived Toledo at 7:10 a.m. 

Delayed Crestline 11 minutes for train No. 49. 

Consist 1 diesel unit, P. RR. 5101 passenger-baggage car, 690 Pullman, Toledo. 

,assengers out of Crestline for— 

Tiffin : 3 coach, 0 Pullman. 
Toledo: 5 coach, 15 Pullman. 

Total for Crestline: 5 coach, 15 Pullman. 

Three bundles of newspapers out of New York City for Tiffin, taken to Toledo 
and sent back on truck, as there is no attendant at Tiffin Depot for train No. 69. 

Lady bought ticket at New York City for Tiffin, and checked her baggage at 
New York City. On arrival at Tiffin her baggage was not on train 69. The con- 
ductor, not knowing of the lady checking her baggage, had to explain to her that 
her baggage would arrive later. 

February 24, 1960, train No. 68: 

Departed Toledo 6:20 p.m., arrived Crestline at 8:09 p.m. 

Consist 1 diesel unit, 690 Pullman for New York City, P. RR. passenger-baggage 
for Crestline. 

Passengers on at Toledo for Crestline : 6 coach, 18 Pullman. 

Passengers on at Tiffin for Crestline: 1 coach. 

Total for C restline : 7 coach, 13 Pullman. 

February 25, 1960, train No. 69: 

Departed Crestline 5:58 a.m., arrived Toledo 7 :41 a.m. 

Delay at Crestline 48 minutes making up train. 

Consist 2 diesel units, P. RR. 6069—-6063—6086—-6068—baggage cars, IC 4, Star 
Stone, Pullman, 1C3, Park Falls, Pullman, IC Park Vista, Pullman, IC 1, 
Layola, Pullman, all for Detroit; P.R.R. 5101, passenger-baggage, 690 Pull- 
man, for Toledo. 
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Passengers on at Crestline for— 
Tiffin : 1 coach. 
Toledo: 2 coach, 109 Pullman. 
Total for Crestline: 2 coach, 109 Pullman. 
Baggage and papers on at Crestline for— 
Tiffin : 3 papers. 
Toledo: 4 baggage. 
Total for Toledo: 4 baggage, 3 papers. 
2apers were taken to Toledo and sent back to Tiffin on truck. 

February 25, 1960, train No. 68: 

Departed Toledo at 6:31 p.m., arrived Crestline 8:19 p.m. 

Delay at Toledo 11 minutes for passengers. 

Delay at Wallbridge 14 minutes for interlocking plant. 

Delay at Benson 8 minutes for freight train. 

Consist 2 diesel units, IC-4-Star Stone, IC-3—Park Falls, IC-2-Park Vista, 
IC—1-Layola, deadhead Pullman cars for New York City, 680 Pullman, New 
York City, P. RR. 5101 passenger—baggage for Crestline. 

Passengers on at Toledo for— 

Tiffin: 1 coach. 
Crestline: 19 coach, 19 Pullman. 

Total for Crestline: 19 coach, 19 Pullman. 

As there are no extra passenger coaches or Pullman cars at Toledo or Crestline, 
Mr. Lee, the ticket agent at Toledo, informed me that he quit selling reservations 
on train 48 out of Crestline at 4 p.m. 

February 26, 1960, train No. 69: 

Depart Crestline 5:25 a.m., arrive Toledo 7 :16 a.m. 

Delay Crestline 15 minutes on train No. 49. 

Consist 1 diesel unit, P. RR. 5101 passenger-baggage, 690 Pullman, Toledo. 

Passengers on at Crestline for— 

Tiffin: 1 coach. 
Toledo: 17 coach, 15 Pullman. 
Total for Toledo: 17 coach, 15 Pullman. 
Baggage and papers on at Crestline for— 
Toledo: 2 baggage, 1 papers. 

Total for Toledo: 2 baggage, 1 papers. 

This bundle of papers are out of New York City for Tiffin, taken to Toledo and 
sent back to Tiffin on truck. 

An elderly couple checked their baggage at Wilmington, Del., on February 25, 
1960. On arrival at Toledo their baggage was not on train No. 69. These people 
live in Pontiac, Mich. The baggageman told them they would express it to them 
collect, or they could come back for it, but he couldn’t tell them when their bag- 
gage would get to Toledo. 

February 26, 1960. train No. 68: 

Depart Toledo 6:20 p.m., arrived Crestline 8:09 p.m. 

Consist 1 diesel unit, 680 Pullman for New York City, P. RR. 5101 passenger- 
baggage for Crestline. 

Passengers out of Toledo for— 

Tiffin: 3 coach. 
Crestline: 8 coach, 6 Pullman. 

Total for Crestline: 8 coach, 6 Pullman. 

No baggage on train. Drinking water unsanitary, full of rust. 

February 27, 1960, train No. 69: 

Depart Crestline 6 :33 a.m., arrived Toledo 8 :03 a.m. 

Delay 1 hour 43 minutes on train 49. 

Passengers out of Crestline for— 

Toledo: 3 coach, 8 Pullman. 

Total for Toledo: 3 coach, 8 Pullman. 

Drinking water unsanitary. No hot water in coach to wash hands. Automatic 
thermostat in Pullman out of order. Manual controlled by porter. It was 
reported on 2 to 3 occasions by porter, but never taken care of at Pittsburgh or 
New York. 

Baggage out of Crestline for— 

Toledo: 2 baggage. 

Consist 1 diesel unit, 690 Pullman, P. RR. 5101 passenger-baggage car, Toledo. 
February 27, 1960, train No. 68: 

Depart Toledo 6:20 p.m., arrived Crestline 8 :09 p.m. 
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Delay Wallbridge 11 minutes inspecting train. 
Passengers out of Toledo for— 
Tiffin: 1 coach. 
Crestline: 14 coach, 1 Pullman. 
Passengers out of Tiffin for, Crestline: 1 coach, 1 Pullman. 
Total for Crestline: 15 coach, 2 Pullman. 
February 28, 1960, train No. 69: 
Depart Crestline 5:23 a.m., arrived Toledo 7:10 a.m. 
Delay Crestline 13 minutes on train 49. 
Consist 1 diesel unit, P. RR. passenger-baggage 5101, 600 pullman, Toledo. 
Passengers out of Crestline for— 
Tiffin : 1 coach. 
Toledo: 7 coach, 3 pullman. 
Total for Toledo: 7 coach, 3 pullman. 

A gentleman checked his baggage at New York City on February 27. When 
he arrived in Toledo on February 28, he was informed at the baggage room 
that train 69 did not carry baggage. 

February 28, 1960, train No. 68: 

Depart Toledo 6:20 p.m., arrived Crestline 8:09 p.m. 
Consist: 1 diesel unit, 680 pullman for New York, P. RR. 5101 passenger- 
baggage car Crestline. 
Pasengers out of Toledo for Crestline: 5 coach, 9 pullman. 
Total for Crestline: 5 coach, 9 pullman. No baggage. 
February 29, 1960, train No. 69: 
Depart Crestline 6 :33 a.m., arrived Toledo 7 :54 a.m. 
Delay Crestline 1 hour 23 minutes on train 49. 
Consist 1 diesel unit, P. RR. 5101 passenger-baggage car, 680 pullman, Toledo. 
Passengers out of Crestline for— 
Tiffin : 2 coach, 2 pullman. 
Toledo: 4 coach, 10 pullman. 
Passengers on at Tiffin for Toledo: 3 coach. 
Total for Toledo: 7 coach, 10 pullman. 
Baggage and papers for Toledo: 10 baggage, 1 papers. 

Six trainmen and four enginemen deadheading Crestline to Toledo. News- 
papers were for Tiffin, no one there to receive them, taken to Toledo and sent 
back on truck. 

Mr. J. J. Bernstein, who is a fur salesman out of New York City, checked his 
sample cases on February 27, expecting them in Toledo on February 28, and 
rented a sample room which is $18 per day. Because of his samples not getting 
to Toledo until February 29, it cost him an extra $18, as he had to rent sample 
room 1 more day. 

February 29, 1960, train No. 68: 

Depart Toledo 6 :33 p.m., arrived Crestline 8 :09 p.m. 
Delay Toledo, held 13 minutes for Mr. Wallace, who is district sales representa- 
tive for the P. RR. at Detroit, Mich. 
Consist 1 diesel unit, 680 Pullman for New York, P. RR. 5101 passage-baggage 
for Crestline. 
Passengers out of Toledo for— 
Tiffin : 3 coach. 
Crestline: 10 coach, 9 pullman. 
Passengers on at Tiffin for Crestline: 1 pullman. 
Total for Crestline : 10 coach, 10 pullman. 
Baggage and papers for— 
Crestline: 1 baggage. 
Johnstown, Pa.: 1 corpse. 
Hot water in coach is rusty after running approximately 30 seconds. 

February 28, on train 68, steam connection was leaking steam so that vision 
was zero at platform on pullman, where passengers get on and off. A lady 
passenger getting on at Tiffin with a pullman ticket had to get on at coach plat- 
form. This was called to the attention of Mr. Prokop, who is car foreman at 
Toledo, before train left Toledo, but he made no effort to have a new steam con- 
nector put on. He replied that it would be all right when train was in motion. 
Heater in baggage compartment was not working, and leaking steam in car 
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causing visibility to be very bad on train 69 on first trip I made. I reported it to 
Mr. Prokop, who is car foreman, and on Saturday, February 27, the heater 
was repaired in Toledo. Jn Toledo Depot on train bulletin board, it lists bag- 
gage car on train 68, but there is no baggageman on trains 68 er 69. 
Respectfully, 
J. F. Moore, Inspector. 
[Emphasis supplied by Mr. Leighty.] 


Mr. Leicury. Third, a letter from a State official of the Brother- 
hood of Railroad Trainmen to the president of that brotherhood—and 
here I want to remind you about testimony of trains the Commission 
had ordered continued and the opinion expressed by the Commission 
that the railroad company would operate the same kind of equipment 
or similar equipment or the Commission would take action. 

Mr. W. P. KENNEDY, 
President, Cleveland, Ohio. 


DEAR SIR AND BroTHeER: As your files will reflect, the Texas & New Orleans 
Railroad Co., in their application to discontinue passenger trains Nos. 5 and 6 
between Houston, Tex., and New Orleans, La., styled finance docket 20779, was 
denied by the Interstate Commerce Commission in its order decided February 4, 
1960. They held in part “that the Texas & New Orleans Railroad Co. be, and it 
is hereby, required to continue the operation of trains 5 and 6 between New 
Orleans and Houston, Tex., for a period of 1 year from the date thereof.” 

Page 16 of the order, paragraph 1, in part further states, “The carrier, how- 
ever, should not permit conditions to exist which have the effect of discouraging 
patronage of the trains.” Mr. E. B. Kysh, manager of personnel, T. & N.O. 
Railroad Co., under date of February 19, 1960, wrote general chairman brother 
Boothe, advising in part that in the operation of trains 5 and 6, which the 
ICC in finance docket 20779 has required to be continued for the maximum 
period of 1 year, four cars will be handled one way and five the other. Mr. 
Kysh further states that the regular consist will be only one car to be occupied 
by passengers, the others being baggage, mail, and express. 

Other instances have been called to our attention whereby the carrier is 
discouraging passenger traffic on these trains, such as the use of only 1 passen- 
ger coach, with a capacity of 78 persons which will not accommodate the 
number of passengers using the service. Persons riding these trains are com- 
plaining of having no food between Houston and New Orleans, a distance of 
363 miles, involving a time element of 10% hours. Further charges are that 
persons have been left standing on the platform account no seats available. 
The deplorable condition of the equipment as disclosed in the hearing held at 
Lafayette, La., is still prevailing on these trains without such convenience as 
pillows, towels, drinking cups, ete. * * * 


In addition to these examples and the many others set forth in 
the exhibit I introduced into the record last year, the action of the 
railroads in utilizing the authority given them by the Congress in 
section 13a should convince anyone of the intention of many railroads 
to eliminate their passenger operations and of the inability of the 
Interstate Commerce Commission to prevent that elimination under 
the terms of this statute. 

The Commission itself has related in many of its opinions under 
this statute the uncontradicted and unchallenged testimony of public 
witnesses describing the unclean, unsanitary, and uncomfortable 
equipment provided by certain railroads and the inconvenience 
caused by many railroads in the management of their ticket facilities. 

In fact, we believe it is quite surprising that the railroads have as 
many passenger patrons today as they have for in the case of many 
carriers, most of their patrons utilize their passenger services despite 
and not because of the type of service they receive. 

Recently, Commissioner Anthony Arpaia, presiding as Chairman 
of Division 4 of the Interstate Commerce Commission, at an oral 
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argument involving the discontinuance of certain intrastate trains in 
New York State, made the following comment with regard to the 
condition of some trains and the Commission’s inability to remedy 
that condition: 

I take the train and I don’t find any pleasure in some of those trains because 
I find that they are not kept clean and I think it is a terrible thing. But I can’t 
do a thing about it. 

The Civil Aeronautics Board recently held hearings on the question 
of whether it should fix special rates to allow air carriers to transport 
regular first-class mail. The Post Office Department had taken the 
position that the need for such a rate was urgent. While testifying 
before the Board the Assistant Postmaster General in charge of trans- 

ortation was asked why the need for such a rate was urgent. 

He replied: 

With the daily discontinuance of mail-carrying passenger trains on the ini- 
tiative of the railroads, we are in a position where we have to make plans for 
the future. 

Another consequence of the railroads’ widespread discontinuance 
of train service is that many communities thus deprived of needed 
transportation have successfully sought to have themselves placed 
upon the routes of local air carriers. 

The success of the efforts of such communities proves that the Civil 
Aeronautics Board, at least, has found that they need passenger 
transportation even though it is provided at higher cost and by a 
less economical means. 

The point I am attempting to make is this. The Nation is con- 
fronted with a serious threat because of the declining railroad pas- 
senger plant. Many of the railroads themselves desire to eliminate 
their passenger plant altogether. 

Until the passage of section 13a State law always had occupied the 
field of railroad passenger train regulation and kept some check on 
the deterioration of railroad service. That statute, however, effec- 
tively deprived all States of the right toregulate trains within their 
boundaries and failed to grant similar authori ity to the Interstate 
Commerce Commission. 

Section 18a, therefore, through its abolishment of State regulato 
authority, its substantive delegation of power directly to the nif 
roads, and its unique and inequitable procedural provisions, grants 
the railroads a free hand to discontinue passenger train service in 
the United States. I respectfully submit that such a situation is so 
intolerable as to call for immediate corrective legislation. 

It is my belief and the belief of those for whom I speak that legis- 
lation must be enacted which will restore the protection to the public 
and the Nation which was removed by the enactment of section 13a. 


THE NATIONAL TRANSPORTATION POLICY 


The national transportation policy as enunciated in the National 
Transportation Act of 1940 states as follows: 


It is hereby declared to be the national transportation policy of the Congress 
to provide for fair impartial regulation of all modes of transportation subject 
to the provisions of this Act, so administered as to recognize and preserve the 
inherent advantages of each; to promote safe, adequate, economical, and effi- 


cient service and foster sound economic conditions and transportation and among 
the several carriers; * * * 
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Section 13a of the Interstate Commerce Act, which was enacted 
into law as section 5 of the Transportation Act of 1958, effectively 
removes from the field of Federal or State regulation the passenger 
service operations of the railroads of this country. In view of this, 
it would seem beyond serious argument that section 13a violated the 
provisions of the national transportation policy as enunciated by the 
Congress in 1940, particularly insofar as the “fair and impartial 
regulation of all modes of transportation” and the “promotion of 
safe, adequate, economical, and efficient service” were concerned. 

Section 13a does not promote adequate and efficient passenger serv- 
ice but, on the contrary, places a premium upon inadequate and in- 
efficient passenger train service as a means of securing the eventual 
elimination of all passenger service. 

S. 3020 would correct this obviously unintended breach of the 
national transportation policy and would implement and buttress it 
by requiring the railroads to exert all “reasonable” efforts to furnish 
“safe and adequate” railroad passenger service. 

It would place railroad passenger service, which is now almost 
totally unregulated, in the same category as airline passenger service. 
Under section 404(a) of the Civil Aeronautics Act the airlines are 
required to “provide safe and adequate service, equipment, and fa- 
cilities in connection” with airline transportation. 

Section 404(a) states as follows: 


It shall be the duty of every air carrier to provide and furnish interstate and 
overseas air transportation, as authorized by its certificate, upon reasonable 
request therefor, and to provide reasonable through service in such air trans- 
portation in connection with other carriers; and to provide safe and adequate 
service, equipment, and facilities in connection with such transportation; * * *. 

Senator Lauscue. Mr. Chairman, excuse me. There is a live 
quorum call. I am not going to miss it and I will ask that we dis- 
continue this hearing until we report for the call. 

Senator Smaruers. All right, sir. 

We will go and answer the call and come right back. (Short recess.) 

Senator Smaruers. The committee will come to order. 

Mr. Leighty, you may continue. Thank you. 

Mr. Leienty. Obviously, S. 3020 goes no further than section 
404(a) in requiring the railroads to exercise every reasonable effort 
to provide the railroads to exercise every train service. Os a matter 
of fact, the duty of the air carrier under section 404(a) apparently is 
absolute as the requirement that it provide “safe and adequate serv- 
ice,” et cetera, is not qualified by the word “reasonable” as would be 
the duty of the aril carrier under S. 3020. 

Section 401(h) of the Civil Aeronautics Act provides: 

The Authority (Board) upon petition or complaint or upon its own initiative, 
after notice and hearing, may alter, amend, modify, or suspend any such (air 
earrier’s) certificate, in whole or in part, for intentional failure to comply with 


any provision of this title or any order, rule, or regulation issued hereunder 
or any term, condition, or limitation of such certificate: * * *. 


This provision has been interpreted as empowering the Civil Aero- 
nautics Board to require air carriers to serve certain points with cer- 
tain types of equipment or to modify their schedules in any way 
which the Civil Aeronautics Board believes is required by the public 
convenience and necessity. Again, it is quite clear that S. 3020 
would go no further than that. Also, S. 3020 contains the safeguard 
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term “reasonable” relative to any rail passenger service which is not 
found in the comparable provision of the Civil Aeronautics Act. 

Under section 404(a) of the Civil Aeronautics Act the airlines 
cannot abandon passenger service without securing Board approval. 

It should also be noted that the Board may require through service 
and it also requires, pursuant to section 412 of the Civil Aeronautics 
Act, approval of any “cooperative working arrangement.” The In- 
terstate Commerce Act is must less broad in its regulation of railroad 
“cooperative working arrangements.” 

The railroads are now completely free in all of these aspects of 
passenger ee and I might add here that the quoted pro- 
visions of the Civil Aeronautics Act are not safety provisions. The 
safety provisions are found in section 500 and those sections follow- 
ing thereafter. The quoted provisions are economic in object and 
character. 

Interstate bus companies are regulated by the States as the rail 
passenger operations used to be. But even in this field the Inter- 
state Commerce Commission has the power to require bus companies 
to provide through connecting service at any point which they serve. 
No such requirement can be made of the railroads. 

The trucking industry is not comparable to the passenger opera- 
tions of the railroad industry but only to the freight operations of 
that industry. With regard to freight operations, both rail and mo- 
tor carriers are regulated similarly. S. 3020 would not affect freight 
regulation in any way. 

From the foregoing it is clear that “fair and impartial regulation 
of all modes of transportation” as expressed in the national trans- 
portation policy is not now provided for in the Interstate Commerce 
Act. That policy would be effectively carried out by the enactment 
of S. 3020. 

I respectfully submit that the enactment of S. 3020 would restore 
the “fair and impartial regulation of all modes of transportation” 
intended by the national transportation policy of 1940, and would 
“promote safe, adequate, economical, and efficient service,” intended 
by the framers of that policy. At the present time the various modes 
of transportation are not the subject of impartial regulation because 
section 13a effectively deregulated railroad passenger operations while 
other forms of passenger operations continue to be closely regulated. 

Section 13a further violates the national transportation policy by 
sanctioning the extinction rather than aiding the promotion of ade- 
quate and efficient rail passenger service. 


DESTRUCTIVE EFFECT OF PRESENT TRAIN DISCONTINUANCE LAW 


The passenger train discontinuance provisions of the Transporta- 
tion Act of 1958 were enacted into law for one specific purpose. That 
purpose was to permit the railroads to avoid some State regulatory 
agencies which allegedly had treated the railroads in an unfair man- 
ner by denying or delaying action upon railroad petitions for ap- 
proval of the discontinuance of passenger trains. 

The purpose for which the law was enacted certainly was not an 
unpraiseworthy one; however, experience under that law has demon- 
strated that it goes far beyond its original objective of enabling rail- 
roads to circumvent unfair regulatory bodies in some States and en- 








116 PROPOSED PASSENGER TRAIN ACT OF 1960 


ables the railroads to discontinue any interstate trains they so desire, 
whether such discontinuances are justified or not. As I testified dur- 
ing the hearings held last year, the only Federal court which has passed 
upon section L: 3a(1) consider ed it “an invitation” to the railroads to 
abandon their passenger service. The circuit judge who dissented 
from the result reached in the case characterized this provision as “this 
strange, dismaying law (concerning which) one thing is certain, 
namely, that the public was ignored in (its) formulation.” 

Indeed, as I then pointed out, this law so far exceeds its original 
purpose that it is susceptible for use by the railroads as a weapon to 
secure fare increases. a an article appearing on page 1 of the New 
York Times of October 1, 1959, entitled “New Haven To Ask Com- 
muter Fares Be Raised 10°-50 Percent,” it was reported that the presi- 
dent of the New Haven “warned” that he would abandon all passenger 
service into New York City, by invoking section 13a, if he did not get 
the fare increases he desired. 

Analysis of the provisions of the present law and 19 months’ ex- 
perience under that law demonstrate beyond argument that it is a 
statute which: 

1. Completely removes from the several States, at railroad discre- 
tion, all right and authority over the regulation of passenger train 
service; 

2. Deprives the public of the right of appeal to the courts, in certain 
discontinu: ance cases while preserving such right to the railroads; 

Permits such unappealable discontinuances to take place without 
pablic hearings ; 

4. Permits railroads to discontinue interstate passenger train opera- 
tions without the necessity of justifying such action ; 

5. Requires the public to prove that continuation of a particular 
interstate passenger train will not be an undue financial burden on 
the railroad although such proof can only be supplied by the railroads; 

6. Permits the railroads to withhold from many interested parties 
all material needed to prove claimed undue financial burden until the 
day of the hearing, if one is held, thereby preventing effective oppo- 
ppt 

7. Places a further restriction on the public and the ICC by author- 
tei automatic discontinuance of interstate trains unless the ICC ren- 
ders a final order within 4 months of the original discontinuance date 
and even where the ICC requires continuation of service the railroad 
can post a notice at the end of a year and start the process over again 
without alleging any change in conditions. 

Only the first unjust and inequitable effect of this law—deprivation 
of all State right and authority to regulate passenger train service— 
applies to both its interstate and intrastate train discontinuance pro- 
visions. 

Senator Case. Mr. Chairman, I wonder if Mr. Leighty would de- 
velop that statement, make it quite clear how both sections, 13a (1) 
and (2), just in a very short summary, remove State authority, but 
for interstate and intrastate passengers. 

Mr. Leicury. It is included in the statement here. However, I 
will be glad to do that. 

Senator Casz. Tam sorry. I thought this was a summary of some- 
thing you have already said. 
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Mr. Leicury. This is a summary of items that we are going to dis- 
cuss now. 

Senator Case. Thank you very much. 

Mr. Leicury. The remaining effects are applicable only to that 
provision of the present law relating to interstate train discontinu- 
ances. 

PROVISIONS REGARDING INTERSTATE TRAINS 


Section 13a of the Interstate Commerce Act (sec. 5 of the Trans- 
portation Act of 1958) is divided into two paragraphs. The first 
paragraph, which is designated “section 13a(1),” deals with the dis- 
continuance of interstate passenger trains, and the second paragraph, 
section 13a(2), deals with the discontinuance of intrastate passenger 
trains. 

Section 13a(1) gives to the railroads the option of presenting their 
desires regarding the abandonment of interstate train operations to 
the proper State authority, or they may merely post 30-day notices 
of intent to discontinue in the stations served by the train which is to 
be discontinued, and file with the Interstate Commerce Commission a 
copy of such notice. 

If the particular State or States through which the train operates 
does not require State permission to discontinue, then the railroad may 
take the train off at its will without securing permission of the ICC. 

After receipt of a notice of intent to discontinue, the Commission 
must notify the railroad involved, at least 10 days before the sched- 
uled elimination of the train, of its intention to investigate the dis- 
continuance or the notice will become effective automatically. 

The Commission is required, if it decides to investigate, to complete 
its investigation and submit a final decision on the matter within 4 
months of the originally proposed discontinuance date. If, for some 
reason, the Commission fails to issue an order within that time, the 
operation of the train or trains involved ceases automatically. Should 
the Commission fail to prohibit a proposed discontinuance within the 
4-month period and thereafter decide that the train should be con- 
tinued, it is virtually powerless to require such continued operation 
or to require restoration of the service. Should the Commission de- 
cide at the conclusion of its investigation that the public convenience 
and necessity require the continued operation of the train, and that 
the continued operation will not be an undue burden on interstate 
commerce, it may only require the railroad to operate the train for 
1 year, at the end of which period the process can be started again. 

‘During this 1-year period the Commission cannot prevent the rail- 
road from deliberately deteriorating the service offered on the train, 
even though the Commission knows that the railroad’s actions are con- 
trary to the public interest and are an effort to establish a basis for 
abandonment of the train at the end of the year. That some railroads 
do not hesitate to resort to such deliberate deterioration is evident 
from the example concerning the action of the Chicago & Northwest- 
ern Railroad after being ordered to continue a train which I have 
cited above. 

PROVISIONS REGARDING INTRASTATE TRAINS 


Should a railroad decide to eliminate the operation of an intrastate 
passenger train, it cannot present its case to the Interstate Commerce 
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Commission under the provisions of section 13a(2) unless the State 
law forbids the discontinuance of intrastate passenger trains or until 
it has presented its case of such discontinuance to State authority and 
that authority has either denied the request or has failed to act upon 
it for a period of 120 days 

When these jurisdic tional requirements have been satisfied, the rail- 
road involved may petition the Interstate Commerce Commission to 
grant it authority to discontinue the intrastate train. It is indeed 
ironic that, unlike cases involving interstate trains, the Commission 
must hold hearings in cases involving the nor mally less important 
intrastate trains and can authorize discontinu: ince only if it finds that 
the present or future public convenience and necessity permit such 
discontinuance and, in addition, that the continued operation of the 
train involved will constitute an unjust and undue burden upon the 
interstate operations of the railroad or upon interstate commerce. In 

cases involving intrastate abandonments, the Commission must notify 

the Governor of the State in which the train is operated at least 30 
days before the hearing is to take place. Section 13a(2) also requires 
the Commission to hold a hearing in the State in which the train is 
operated. This provision contains no restrictive time limits of any 
kind, and significantly, the railroads have testified that they are per- 
fectly satisfied with this provision as it stands. 

Obviously, both the interstate and intrastate train discontinuance 
provisions remove from the several States all effective authority 
which has heretofore been exercised over the continued existence of 
passenger train operations. The intrastate train discontinuance pro- 
visions, section 13a(2), do not contain, however, the many inequit- 
able provisions so unfair and unjust to the public that are contained in 
section 13a(1). 

Senator Case. Mr. Chairman, may I for my own emphasis, your 
point is, I believe this is true, if it is not I will be glad to be corrected: 
The distinction between the provisions of section 13a(1) and (2), in 
those sections between intrastate and interstate regulations, intrastate 
trains are still subject to the general due process provisions insofar as 
discontinuance is concerned, but no such provisions apply to the inter- 
state trains? 

Mr. Letcnty. That is correct. However, insofar as interstate trains 
are concerned, State authority has been pretty well removed from the 
picture and that applies not only to the discontinuance of the opera- 
tion of the train but also with respect to other State regulator y au- 
thority authorities with respect to telling them what kind of a train 
to run and all other matters of that nature. 


1. DEPRIVATION OF ALL STATE AUTHORITY 


At least 38 States of the Union have statutes which require rail- 
roads operating within their borders to furnish such reasonable serv- 
ice as will promote the safety, health, comfort and convenience of their 
patrons, employees, and the public. These provisions are not uni- 
formly enforced by all 38 States, but section 13a effectively removes 
all effect which they are presently given by the various State agencies 
administering them. 
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For example, a particular State may have an investigation pending 
regarding the adequacy of service rendered by a partic cular interstate 
or intrastate train. The St: ute might reach the conclusion that the 
service rendered by the train is needed, but is inconvenient and inade- 
quate, and for that reason might issue an order requiring the railroad 
to modify the consist. of the train by the addition of some type of 
equipment or by placing on the train more modern and serviceable 
equipment which the carrier might have reasonably accessible, but 
which it had not placed in service, or it might require a change in the 
scheduling of the train. 

Immediately upon the issuance of such a State order, the railroad 
could, under the provisions of section 13a(1) file with the Interstate 
Commerce Commission a notice of intent to discontinue the train 
within 30 days. 

If the case involved an intrastate train the railroad, upon the is- 
suance of such an order could file a notice to discontinue with the 
State agency and if denied or not acted upon within 120 days from 
its presentation, the railroad could present its acse for discontinuance 
to the ICC. Under the present law the Commission could not look 
at the equipment or facilities on the train, at the quality of the service 
or at anything else except the number of people now riding the train 
and the present revenue and expenses of the train. 

On the basis of such evidence the Commission might not be able to 
make the findings necessary under section 13a to require p00 inter- 
state train to continue in operation for a period of 1 year, or, in the 
case of an intrastate train, might find that. such evidence Prost eee 
by itself justified discontinuance. Should that happen, the train 
would be eliminated despite the findings of the State commission, 
no matter how justified they might be, thereby completely nullifying 
the effect of State regulatory law. 

Under section 13a the Interstate Commerce Commission is given 
no comparable authority to protect the public. Should the Com- 
mission require a partic ular train to continue in operation for a year 
because it found that the public needed it and that its continued opera- 
tion would not be an undue burden on the railroad, the railroad could 
replace the equipment on the train with the worst. it could find and 
cut the number of cars on the train from four, five, or six down to one. 
The Commission can do nothing about such deliberate destruction of 
service as it. can only require the railroad to continue to operate the 
train without regard to the quality of the service offered. 

The States through which the train passes can do nothing about it 
since their jurisdiction is superseded during the year that the train is 
required to operate. At the expiration of the year the railroad could 
again file a notice with the ICC to discontinue the train and because 
business would have been effec tively driven away, the discontinuance 
would have to be permitted. 

Consequently, the abolishment of State regulation of passenger 
train service effected by the enactment of the present law leaves this 
field completely unregulated since this law did not give the ICC au- 


thority comparable to that which it effectively removed from the 
States. 
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2. DIRECT DELEGATION OF AUTHORITY TO THE RAILROADS 


It is one thing to enact a law which removes from the States their 
traditional authority to regulate passenger train service within their 
borders and confers such authority upon Interstate Commerce Com- 
mission, but it is quite another to remove such authority from the 
States and confer it upon the railroad corporations. 

The present law which accomplishes this latter result is so written 
as to make inevitable the complete elimination of passenger train 
service in the United States at the will of the railroads. This is a 
shocking, but absolutely unexaggerated, conclusion. The fully docu- 
mented testimony regarding the decisions of the courts and the ICC, 
which I presented last year to this committee, « ‘completely supports this 
conclusion and there is no need to repeat that testimony here. Suffice 
it to say that the railroads themselves have fully recognized that the 
present law delegates to them the authority once exercised by the States 
and gives them a free hand in determining the future existence of pas- 
senger service. 

The Association of American Railroads contends that the present 
law should remain unchanged. 

In support of this position it issued a recent press release regarding 
S. 3020 and H.R. 9742, in which it said that the railroads “should be 
free to discontinue such service so as to devote their resources to the 
service that the public does use.” 

Significantly, that association does not state that S. 3020 or S. 133 
would prevent the discontinuance of passenger train “service that the 
public does (not) use.” Rather, the AAR takes the position that, as 
a matter of congressional policy, the industry should remain free from 
all regulation in the conduct of its passenger operations. 

I cannot agree with such a policy and T do not believe that such a 
policy would be consciously adopted by the Congress, since the whole 
history of the development of our national policy in regard to public 
utilities has run counter to this approach and has, instead, sought to 
provide the public with adequate protection against arbitrary denial 
of service by such public service corporations. 

3. DEPRIVATION OF PUBLIC’S RIGHT OF APPEAL—PRESERVATION OF SUCH 
RIGHT TO RAILROADS 


The present law is not only an unprecedented grant of substantive 
authority to the railroads but, as drafted, deprives the public of all 
procedural safeguards. 

As I stated during my appearance here last year, the Federal court 
in the Weehawken Ferry case held that the public had no right 
of appeal to the courts from a Commission decision to refuse to in- 
vestigate the discontinuance of a particular train or ferry. Under the 
present law such refusal assures discontinuance. In those cases in 
which the Commission does decide to investigate and hold a hearing, 
it may permit the discontinuance to take place merely by allowing the 
4-month time limit to e xpire. 

In such a case, the train would be discontinued automatically and 
again, the public would be deprived of the right of appeal to the 
courts. On the other hand, the only way in which the train could be 
required to continue is by an affirmative order of the Interstate Com- 
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merce Commission which the railroads could test on appeal to the 
Federal courts. The result, therefore, is that under the present law 
the public is deprived of its right of appeal to the courts, while such 
right is preserved to the railroads. 

Senator Lauscne. Mr. Chairman? 

Senator Smaruers. Yes, sir. 

Senator Lauscue. Mr. Leighty, do you know what reason the court 
gave in declaring that the public had no right to appeal? 

Mr. Letcutry. Let my attorney answer that because he is familiar 
with the legal aspects. 

Mr. Manoney. Senator, the court held that since there was no order 
issued by the Interstate Commerce Commission in the Weehawken 
Ferry case and since under the statute no order is necessary because 
the train automatically terminates at the expiration of the time period, 
there was no basis for an appeal because in order to appeal you must 
have an order to appeal from and there was nothing fin which to 
appeal to the courts. 

Riaator Lauscue. Is the public completely without any remedy in 
all cases or is it only in cases where the discontinuance results from 
the operation of the law and not from an order ? 

Mr. Manoney. In every case where the Commission merely puts out 
a notice that it does not intend to institute an investigation, which 
has been done in five cases so far, there is no right of appeal. Where 
the Commission institutes an investigation and conducts a hearing 
the order which it puts out states that—I should say and decides that 
the train should come off, they can’t keep it on—the Commission merely 
puts out an order which says that the investigation is hereby discon- 
tinued. It doesn’t require the railroads to do anything or permit them 
to do anything, they are permitted to do it by the statute itself. 

Now, there is some question about the appealability of such action, 
and I wouldn’t want to be placed in a position here of saying that 
one can’t appeal from such action and later on, representing my clients 
in an appeal, and have it come back to haunt me. 

Senator Lauscue. In those cases where the Commission says it will 
not investigate, conduct and have a hearing, and allows the law by 
itself to authorize a discontinuance, the public has no remedy. 

Mr. Mauoney. That is correct, that was so held in the Weehawken 
Ferry case. I might add that even when they put out an order after 
the hearing after the investigation, at least two Interstate Commerce 
Commissioners have taken the position in their report which goes along 
with the order, where they decide that they can’t keep the train on 
they shouldn’t make any finding, but rather they should just discon- 
tinue the investigation, that is all the statute requires and let the train 
come off. If that became the majority view of the Commission that 
public certainly would have no right of appeal. 

Senator Lauscue. Thank you. 


4. NO PUBLIC HEARING 


Mr. Letentry. Section 13a(1) does not require the Commission to 
hold a public hearing in cases involving the discontinuance of inter- 
state passenger trains. The lack of such a requirement might not be 
offensive to the public if it could appeal the discontinuance of inter- 
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state passenger trains to the courts. It becomes of paramount im- 
portance, however, when the right of appeal is denied the public. The 
public is faced with a situation where any train may be discontinued 
without a public hearing and the public can do nothing about it. 


5. DISCONTINUANCE WITHOUT JUSTIFICATION 


As the law is now written, the railroads can discontinue any inter- 
state passenger trains which they desire without justifying such dis- 
continuance. This effect of the present law was demonstrated during 
the hearing last year. I will not repeat that testimony at this time. 

An uninformed person, however, might s say that the Commission 
would not permit such a thing to happen, but under the present law 
the Commission is powerless” to prevent it. Unless the Interstate 
Commerce Commission can make an affirmative finding that the pub- 
lic convenience and necessity require the continued operation of the 
particular train involved and that such continued operation would not 
be an undue burden upon the interstate operations of the railroad, 
it cannot require the train to continue. Should the railroads file 
notices of intent to discontinue certain trains and refuse to submit 
supporting data, the trains would cease operation automatically un- 
less the Commission could make the affirmative findings required. 
Without the existence of a statement containing evidence which could 
be supplied only by the railroads, the Commission would be helpless 
to prevent the discontinuance of any interstate passenger train. 

Senator Case. Mr. Chairman, may I ask a question / 

Senator SMaruers. Yes. 

Senator Case. It is my recollection that the Commission or one of 
the Commissioners at least takes the position that it can require the 

railroads to justify by its power and its rulemaking power to specify 
what must be in a notice of discontinuance. I realize the difficulty that 
you and your counsel have in taking a position on this w hen you 
might want later to take a contrary position in actual proceedings 
or litigation, but the statement that you have made indicates that 
you believe, at least, that the Commission may be wrong in its state- 
ment that it has effective authority to require affirmative justification 
by the railroads through its rulemaking power and what it requires 
in the notice of discontinuance. 

Mr. Manoney. Senator, the section of the act, section 13a(1), merely 
states that the carriers must file a notice of intent to discontinue. 
Now, that is all it says. 

The Commission has put out a rule which requires the carriers to 
submit certain data in support of that notice. Now, under other 
provisions of the act if the carrier desires to abandon a line the Com- 
mission need not permit it to be abandoned because in order to get it 
abandoned the carrier has the burden of proving that it should be 
abandoned. It cannot happen automatically. 

Under this, however, the discontinuance of the train is automatic 
and the statute merely requires that a notice be filed of intent to dis- 
continue. If the railroad refused to submit supporting data it might 
violate the rule of the Commission but I feel that such violation would 
have no effect since the discontinuance would take place automatically 
and the only way the Commission could keep the train on would not 
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be by saying, well, you violated our rules and therefore we are not 
going to let you take it off. They have got to make a finding that the 
pul blic needs it and its continued opel ration will not be an undue bur- 
den on the railroad. Unless they can get that information from some 
place they just can’t make that finding. 

Senator Case. In other words, the rulemaking power doesn’t re- 
quire it to define notice in a way contrary to or greatly different from 
the simple words of the statute? 

Mr. Manoney. That is right. The wording of the statute is just 
that they shall file a notice of intent to discontinue. That is all they 
have to file. 

Mr. Leicury. In connection with the last paragraph with respect to 
the Commission making affirmative finding on both the point that the 
public convenience and necessity require continued operation and that 
it will not result in an undue burden upon the operations of the rail- 
road, we have at point a decision that they made in finance docket 
20443. In that case they made application to discontinue a total of 10 
trains 

Senator Case. What was the railroad involved ? 

Mr. Leicury. That is the Lehigh Valley between New York City 
and Lehighton, Pa. Here is a quote on page 22 of what the Commis- 
sion found: 





As previously stated, there appears to be a substantial use of and need for 
the continued operation of all of the trains involved in this proceeding. We are 
unable to find, however, that the continued operation of all such trains would 
not unduly burden interstate and foreign commerce. 

In other words, the public convenience, the public need was there, 
but because of this second provision of this section which does not ap- 
pear in connection with line discontinuances and other operations of 
that kind, they found that they couldn’t, under the law, require these 
trains to continue to operate. 

Why did they make that kind of a finding? They made a kind of a 
finding because of the number of passengers that were using these 
trains. The number of passengers using these trains ranged from 131 
on each trip per day up to as high as 3 21. They did order the carrier 
to continue the operation of one pair of trains between New York and 
Buffalo, and another set of trains between New York and Lehighton, 
Pa., but they did permit the discontinuance of the other six trains. 

There were three pair of trains operating between New York and 
Buffalo and two pair of trains operating between New York and 
Lehighton, Pa., and they had them continue the op eration of just two 
pair of those trains. Although they found that public convenience and 
necessity, and the public was mi iking use of all of the trains and mak- 
ing a substantial use of all of the trains, and they said that because of 
the second provision in the law they could not deny the application 
in whole. 

Senator Case. Mr. Chairman, may I ask a question here? 

Senator SmatTuers. Yes, sir. 

Senator Case. That particular application, in fact, involved the 
desire of the railroad to abandon all its passenger service, did it not? 

Mr. Letcuty. That is correct. 

Senator Casr. I make that point because it has frequently been 
argued, and with some justification, that if this shortened or summary 
procedure is allowed to a railroad involving one or two trains or some- 
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thing of this sort, discontinuance of one or two trains, it would be 
unable to require a whole process of application of hearings and of 
court appeal and review and all the rest, but the fact is that this 
section is not only theoretically available but has actually been at- 
tempted by a railroad for use in the abandonment of its entire 
passenger service. 

Mr. Letcutry. That is correct. 

Senator Casr. And that the abandonment of all of the passenger 
service providing freight service is continued doesn’t constitute 
abandonment of a line? 

Mr. Letcury. That is correct. 

Senator Case. Which would require the railroad to go through 
abandonment of line provisions where the due process procedure, 
which is sought to be made applicable here, has already been applicable 
under the statute. 

Mr. Leicury. The protestants in this case contended that the ap- 
plication was improper because it provided for the abandonment of 
all of that service and an application must be made with respect to 
each pair of trains, but that was overruled by the examiner and that 
position of the examiner was supported by the Commission. 

Senator Casr. And even if that point had been sustained they 
could still accomplish the same result by taking each pair of trains and 
making it the basis of a separate application with a cumulative result 
of the abandonment of all of the passenger service of the railroad. 

Mr. Leienty. That is right. 

Senator Casr. Thank you. 

Mr. Letcury. The Commission and the public, therefore, are placed 
in the position of having to justify the continued operation of a par- 
ticular train on the basis of data which may or may not be supplied 
by the railroads. 

Senator Lauscue. May I ask at this time: Is it the counsel’s view 
that there ought to be some provision which made mandatory the 
supplying of the data and that in the event of a failure to supply the 
data that the application ought not to be considered ? 

Mr. Manoney. I think that absolutely should be the law, but I think 
the only effective way to do it would be to require the railroads to 
secure permission before they could take the train off and not have 
this automatic discontinuance at the end of a certain period of time. 

Mr. Leicury. A few weeks ago, February 8, 1960, the Commission 
placed in effect a rule “requiring” railroads who desire to utilize the 
provisions of section 13a to mail copies of the notice of the proposed 
discontinuance and of a “Statement in Relation to Proposed Discon- 
tinuance of Change of Train or Ferry Service” to the Governor and 
railroad regulatory body of each State in which the subject train or 
ferry is operated, the Assistant Postmaster General (Bureau of Trans- 
portation) and the Railway Labor Executives’ Association. 

As I just mentioned, the statute contains no such requirement and 
insofar as interstate train discontinuances are concerned, the Com- 
mission is powerless to enforce its new rule. Prior to February 8, 
1960, however, the railroads could, and many did, withhold from 
interested parties all factual data regarding the train proposed to be 
discontinued until the day of the hearing, if one were held, thereby 
preventing effective opposition. 
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In that connection, I want to refer to finance docket 20488, a Chicago 
& Northwestern service 

Senator McGer. Mr. Chairman, I wonder if I might interrupt there, 
I just came in and just now have a message that takes me out. Ihave 
been stranded in the chair all morning. I have been trying to follow 
this hearing as closely as I could. I only wanted the record to show 
that I will take this very careful testimony with me for study in order 
to get the full picture, but I didn’t want to appear to flit in and flit 
out. 

If my colleagues had stuck their heads in on the floor this morning 
I might have gotten relief in the chair but they were very careful. 

Senator Lauscne. I stuck my head in and pulled it sada out. 

Senator McGer. I am just summoned again right now. If you will 
for give my being a freshman and getting strapped with a few things 
that sometimes otherwise are not the case. 

Senator Case. That is only one way to get over that. 

Senator SMatuers. You won’t hear as good a speech over there as 
you will hear here. 

Senator McGrr. That has already been proved this morning. 

Mr. Leieury. Thank you. 

I want to quote from this Finance Docket 20488 which involves a 
Northwestern discontinuance between Chicago, Illinois, and Minne- 
apolis, of the last pair of night trains operating between Chicago 
and Minneapolis on that railroad. 

This is page 3 of the Commission’s report : 





After the carrier presented its first witness counsel for the Minnesota Rail- 
road and Warehouse Commission made a motion that the proceeding be dis- 
missed stating that he was not furnished copies of the carrier’s financial ex- 
hibits prior to the hearing, that such exhibits were not explained in sufficient 
detail, and that therefore he was not prepared to cross-examine the carrier’s 
witness. He was joined in this argument by counsel for the Wisconsin Public 
Service Commission. At that point the examiner recessed the hearing for a brief 
period to enable the protestants to prepare for cross-examination. After the 
hearing was resumed, and the examiner directed the carrier to explain its 
financial exhibits in more detail for the purpose of facilitating cross-examination. 
This procedure was followed and thereafter counsel for the protestants engaged 
in extensive cross-examination. It should be noted that in a proceeding under 
section 13a(1) of the act there is nothing in the law or regulations to require 
a carrier to furnish financial data or other information to any of the interested 
parties prior to the hearing. 

Mr. Manoney. I might add that extensive cross-examination doesn’t 
always mean effective cross-examination. 

Mr, Letentry. You might add, too, that picking up a financial state- 
ment and studying it for 10 minutes doesn’t put you in a position 
toreally get the effect or the meat of the statement and be in a position 
to show its deficiencies. 


6. AUTOMATIC DISCONTINUANCE WITHIN 4 MONTHS 


A further, and, indeed, incredible, restriction which is placed upon 
the public and the Interstate Commerce Commission by section 132 (1) 
is its provision for automatic discontinuance of interstate trains un- 
less the Commission renders a final order with regard to such trains 
within 4 months of the original discontinuance date for those trains. 

This provision for automatic discontinuance at the expiration of a 
specific time period, I submit, is severe, arbitrary, and clearly un- 

56451—60 9 
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reasonable. It finds no support for existence in the legislative history 
of the statute, deprives the public of adequate time to prepare its 
opposition in every case, and deprives the ICC of adequate oppor- 
tunity to consider major cases. It finds no support for existence in 
the legislative history of section 13a(1), since that nishory cliscloses 
that, though complaints were made about undue delays before State 
commissions, not one word of testimony was presented indic ating 
the railroads’ dissatisfaction with the dispatch with which the Inter- 
state Commerce Commission handles cases presented to it. 

This provision deprives the public of adequate time to prepare its 
opposition in every case, because the Commission, if it decides to 
hold a hearing, must do so within 30 or 40 days of the date on which 
the notice was originally filed, giving the public little time to analyze 
the complex financial data submitted and no time to prepare rebuttal 
testimony. It also deprives the ICC of an adequate opportunity to 
consider major cases, since that agency has a total of but 5 months 
from the date of the filing of a notice under section 1 3a(1) in which 
to hear the case—which may take a week or more—analyze and re- 
view the evidence submitted, and prepare and issue its decision. 

The time limits do not permit the issuance of a hearing examiner's 
proposed report as is customary in Commission proceedings; in fact, 
the ICC has been compelled to shortcut its procedures in every case 
which has come before it under this statute. 

These time limitations not only place an unjustified burden upon 
the Commission, but delay Commission action in proceedings arising 
under other provisions of the Interstate Commerce Act. It is in- 
teresting to note in this connection that, while 48 of the 47 notices 
filed under section 13a(1) have been finally acted upon by the Com- 
mission, not one decision under section 13a(2) has so far been issued 
by that agency. 

It has been suggested that the unconscionable situation created by 
this provision could be eliminated by the enactment of a provision 
which would shift the so-called burden of proof to the railroads and 
extend the date for automatic discontinuance by 3 months. 

Such a provision would be self-contradictory. On the one hand, 
it would say that the railroads had to prove their case or the trains 
would not come off; but, on the other, it would permit automatic dis- 
continuance—regardless of whether the railroads had proved their 

vase—at the end of a 7-month period. It would say to the railroads 

“prove your case unless you would rather not—then just wait a few 
months and you can take the trains off without any proof.” 

Any legislation which is sincerely directed at placing the burden 
of justifying a discontinuance upon the railroads must eliminate the 
automatic discontinuance feature of the present law and that neces- 
sarily means elimination of time limits. 

Section 13a(1) is a provision of law which experience has shown 
not only fails to protect the public interest but constitutes an imme- 
diate and serious threat to that interest by permitting the Nation's 

railroad passenger train operations to continue only at the sufferance 
of the railroad corporations. 
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PENDING LEGISLATION 


(1) S. 1831 and S. 1450: Our position on S. 1331 and S. 1450 was 
made clear during the hearing held on those bills last year. I will 
not repeat that testimony at this time. 

(2) S. 3020: In view of the nullifying effect which section 13a has 
on all State regulatory laws, it is clear that legislation is needed which 
will fill the void thus created. Legislation, ‘of course, should not be 
a one-way street, with traffic flowing only in the direction of the rail- 
road corporations of this country. ‘Section 13a has just that effect. 

These railroad corporations not only have tremendous public re- 
sponsibility but they have received from the public through Congress 
and State legislatures special privileges and benefits which they « con- 
tinue to enjoy. For example, they generally enjoy the vast power of 
eminent domain, by which they can force the sale to themselves of 
almost any real property which they need in their operations. In re- 
turn for this special privilege, and other benefits conferred upon them, 
the railroads have a clear “obligation to provide services which the 

ublic needs. 

We believe that the determination of whether or not a train should 
be discontinued should be placed with the Interstate Commerce Com- 
mission or the appropriate State agencies—certainly not with the rail- 
roads themselves where it now rests. 

We believe that the authority to remove service should be balanced 
by a concomitant authority to institute or restore service where a need 
is shown. Wherever a valid need for service is shown—and that 
means where it is proved by a preponderance of evidence supplied 
by the public—the Commission should at least be able to require the 
railroads to make reasonable efforts to supply that service. We 
believe that the vacuum created by the effective elimination of State 
authority over passenger train service to the public should be filled 
with comparable Federal authority. And we believe that the rail- 
roads’ flouting both of Interstate Commerce Commission findings 
that the public needs a particular service and of its orders that the 
service be continued should not be legislatively sanctioned as it is 
now by section 13a. 

S. 3020 is the only legislative proposal now pending before this 
committee which would lead to a solution of the intolerable situation 
which has been created by the enactment of section 13a. As I men- 
tioned before, S. 3020 contains two major provisions. The first of 
these provisions relates to interstate and intrastate train discontinu- 
ance authority, and the second major provision is directed to the main- 
tenance of reasonably—and I repeat and emphasize the extremely sig- 
nificant work “reasonably”—safe and adequate passenger service. 


A. TRAIN DISCONTINUANCE AUTHORITY 


Section 4 of this bill and the present law are similar in that they 
separate the subject of interstate train discontinuances and intra- 
state train disconinuances. They are virtually identical with regard 
to intrastate train discontinuance authority. The difference between 


S. 3020 and section 13a is found primarily in the treatment of inter- 
state train discontinuances, 
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Section 4 of S. 3020 would require the railroads to secure either 
State or Federal authority before discontinuing an interstate passen- 
ger train. ; et 

It also provides that the ICC can grant a particular train discon- 
tinuance if it finds that the public convenience and necessity permit 
the discontinuance. It thus would preserve the object of Congress in 
enacting section 13a, that is, it would give the railroads all they 
claimed they wanted Congress to give them under the present law— 
relief from certain allegedly obstructionist State agencies. This pro- 
cedure provided by S. 3020 would follow the well-defined language 
which is found in paragraph 18 of section 1 of the Interstate Com- 
merce Act governing the abandonment of uneconomical and unneeded 
railroad branch lines. 

The bill would also permit the Commission to treat a particular 
passenger train realistically and not as if the train bore no relation. 
ship to the railroad’s system operations. In determining whether an 
interstate or intrastate train should be discontinued, the Commission 
would be required to consider it so-called feeder value to other pas- 
senger trains on the railroad’s system; the railroad’s total revenues and 
expenses in the operation of its freight and passenger traflic in the 
State or States involved; the railroad’s discharge of its responsibil- 
ity to make a reasonable—and I again emphasize the word “reason- 
able”—etfort to provide frequent, safe, clean, and convenient. passen- 
ger service; and the effect which the discontinuance might have upon 
the military and civil defense needs of the Nation. 

This latter consideration has already been the subject of distorted 
propaganda in comments of the industry in its press and to Members 
of Congress. I will not discuss these apparently deliberate misrep- 
resentations at this time but will only say that 1f under S. 3020 the 
Commission found the railroad had done what it reasonably could to 
provide service and the railroad could prove that the public conven- 
ience and necessity permitted its discontinuance, the train would come 
off. 

The Commission would also be required to notify immediately upon 
the filing of an application or petition for the discontinuance of 
an interstate or intrastate train, the Governor or Governors of the 
State or States in which the passenger train is operated, the mili- 
tary and civil defense agencies, and the regulatory agencies in the 
State or States involved. In addition to notice to these parties of 
the,existence of the proceeding, the Commission would also be re- 
quired to notify them, at least 30 days in advance, of the time and 
place of the hearing to be held in the case. 

The bill would also give the Commission the same authority in act- 
ing upon a proposed discontinuance as it now has in railroad line 
abandonment cases under paragraph 18, section 1, of the Interstate 
Commerce Act. 

The Commission could grant or deny the application or petition in 
whole or in part and could attach to its approval of a discontinuance 
such conditions as in its judgment the public convenience and necessity 
require. These conditions might involve modifications of equipment 
or schedules and could include the same type of conditions which the 
Commission has traditionally imposed in all proceedings arising under 
the Interstate Commerce Act which have involved the effectuation of 
railroad economies at the expense of the railroads’ employees. 
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EMPLOYEE PROTECTIVE CONDITIONS 


During the hearings before this committee last year, the merits of 
S. 1331 were not discussed by the railroads, which opposed its enact- 
ment. Rather, they concentrated on the subject of “employee protec- 
tive conditions” with which they have lived very satisfactorily for 
many years. The railroads attempted to create the false impression 
that use of such conditions in train discontinuance cases would cost 
the railroads untold millions of dollars and even result in greater 
losses to the railroads than the continuation of what they claim to be 
unneeded and uneconomical passenger train service. 

Since little is known of the subject of employee protective condi- 
tions outside the railroad industry, the railroads’ attack upon them 
provided a convenient means to confuse the issues and ational the 
enactment of S. 1331 without the necessity of discussing the real merits 
of the bill. 

As I stated last year, the conditions which the Commission has tra- 
ditionally and consistently imposed since 1943 in cases involving the 
abandonment of lines of railroad are basically the same conditions 
which the railroads themselves have applied since 1936 as the result of 
a voluntary agreement entered into between almost all the railroads 
of the United States and all of the standard railway unions. They 
are the same conditions which have been imposed as the result of con- 
gressional mandate in all merger, acquisition, and consolidation cases 
since the passage of the Transportation Act of 1940. Prior to that 
time, the Commission imposed such conditions at its discretion in 
merger and acquisition cases. 

Moreover, in 1938 the so-called Committee of Six, three of whom 
were railroad executives, recommended to the President of the United 
States that the Federal agency passing upon railroad consolidations 
“require as a prerequisite to approval a fair and equitable arrange- 
ment to protect the interests of * * * employees.” That report had 
been approved by the Directors of the Association of American Rail- 
roads prior to its submission to the President. 

At the time I testified last year, I submitted as an exhibit to my 
testimony an 11l-page document quoting extensively from decisions 
of the United States Supreme Court, other Federal courts, and the 
Interstate Commerce Commission, outlining the history of protective 
conditions before those tribunals. 

The emphasized portions of the quotations appearing in that ex- 
hibit establish beyond argument the justification for empowering the 
Commission with discretion—and I emphasize the word “discretion”— 
to require the protection of employees zf in its judgment it would be 
desirable to do so under the circumstances involved. They also show 
the just and reasonable nature of the provisions providing that pro- 
tection which traditionally has been imposed in call cases in which 
railroad economies have been effected through action taken upon the 
authority of Congress and at the expense of the employees. 

Over and over again, the Supreme Court and the Interstate Com- 
merce Commission have characterized the imposition of employee pro- 
tective conditions as “desirable and in the public interest,” “in accord 
with sound public policy,” “inherently just and reasonable,” in accord 
with the “demands of justice,” “a fair and equitable arrangement to 
protect the interests of railroad employees,” and “a just and reasonable 
treatment of railroad employees.” 
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The imposition of employee protection grants to the employee a 
partial share of the savings which are made directly at his expense, 
This partial sharing of savings made at employee expense as a result 
of a congressionally authorized act is the basis for the imposition of 
conditions in cases arising under section 1(18) and section 5(2) of the 
Interstate Commerce Act. 

The fairness and reasonableness to both the railroads and the em- 
ployees of the detailed provisions of these conditions have never been 
challenged but, on the contr ary, have been constantly and consistently 
confirmed by the Supreme Court and the Commission. 

To my knowledge, no railroad has ever complained to the Commis- 
sion that the imposition of these conditions constituted an unjust or 
unreasonable burden upon it, regardless of the number of employees 
who might be protected thereby. Day after day, railroads voluntarily 
stipulate agreement to imposition of such conditions in the applica- 
tions for line abandonments. And it should be emphasized that in 
cases which would arise under legislation such as 8. 3020 the imposi- 
tion of such conditions would take place solely at the discretion of the 
Commission, and only when it found that the circumstances required it, 

With regard to the claims made by some of the railroads that the 
cost of employ ee protective conditions would be astronomical, I would 
like at this time to have accepted as exhibit 4 to my testimony and 
made part of this record, a study which was prepared by the Erie 
Railroad Co. and the Delaware, Lackawanna & Western Railroad Co. 
for submission to the Interstate Commerce Commission in a recent 
proceeding involving the merger of those two companies. 

(The exhibit is as follows :) 


ExHIsiIT 4 
ErteE-LACKAWANNA MERGER STUDY—LABOR CONTRACTS 


A. PAYMENTS UNDER THE WASHINGTON AGREEMENT OR INTERSTATE COMMERCE ACT 
TO EMPLOYEES DEPRIVED OF EMPLOYMENT OR OTHERWISE ADVERSELY AFFECTED 
BY CONSOLIDATION 


The effect of coordination or consolidation of railroad operations upon per- 
sonnel has long been a subject of negotiation between management and labor 
organizations, and the question became particularly acute in the early 1930's 
when the depression was forcing such actions in order to effect necessary sav- 
ings. A general agreement as to treatment of employees thus deprived of em- 
ployment or otherwise adversely affected was reach in May 1936 in Washington, 
D.C., between the labor organizations and the carriers, which has to a large 
extent set the pattern since that date and which has become known as the 
Washington agreement. 

The question was further considered at length in connection with revisions 
of the Interstate Commerce Act in 1940 and section 5(2) which permits consoli- 
dation of carriers subject to approval of the Interstate Commerce Commission, 
also provides that the Commission shall require a fair and equitable arrangement 
to protect the interests of the railroad employees affected. Certain allowances 
to affected employees were specified in the act and these differ from the provi- 
sions of the Washington agreement. Under some conditions the Interstate 
Commerce Act is more favorable to affected employees than the Washington 
agreement, but under other conditions the Washington agreement is more 
favorable. 

The Commission applied the terms of the Interstate Commerce Act in its order 
dated May 17, 1944, in Oklahoma Ry. Co. Trustees Abandonment, 257 ICC 177, 
and for some years assumed that the allowance under the Interstate Commerce 
Act should be taken as the maximum allowance permissible. This position was 
assailed by the labor organizations and following the decision of the Supreme 
Court of the United States in Railway Labor Executives’ Association vy. the 
United States, 339 U.S. 142, dated March 27, 1950, it has been accepted that the 
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Interstate Commerce Act represents minimum rather than maximum protection 
and that agreements between employers and employees can provide for greater 
protection. ; 

In one of the most important recent cases, that of the consolidation of the 
Louisville & Nashville and the Nashville, Chattanooga & St. Louis, F.D. No. 18845, 
decided March 1, 1957, the Commission proposed conditions giving the protection 
afforded by the Washington agreement, reduced as to dismissed employees to the 
extent that they receive compensation in any other employment or under employ- 
ment insurance laws, with minimum protection being that afforded by the so- 
ealled Oklahoma conditions based on the Interstate Commerce Act. 

In the present instance, the merger of the two companies under study would 
result not only in reductions in working forces, but also in dislocations and re- 
arrangements affecting many of the remaining employees, and the first purpose of 
“Study XVI” was to estimate the payments that would be required by the Inter- 
state Commerce Commission for the protection of employees deprived of employ- 
ment or otherwise adversely affected by the merger. 

The Washington agreement provides for four types of payments to employees 
affected by consolidation which are summarized in the following paragraphs: 

(a) “Displacement allowance” (sec. 6).—Employees who, while not losing 
their jobs, are placed in a worse position with regard to compensation and rules 
governing working conditions at any time during a period not exceeding 5 years 
from the effective date of a consolidation, are entitled to receive a “displacement 
allowance.” This allowance is a monthly payment equal to the difference be- 
tween the average monthly compensation for the year preceding displacement 
and the compensation received after displacement. 

(b) “Coordination (consolidation) allowance” (sec. 7).—Any employee who 
within 3 years from the effective date of the consolidation, is deprived of employ- 
ment as a result of consolidation or coordination, shall for certain specified 
periods receive a monthly allowance equal to 60 percent of his average monthly 
compensation for the year preceding his release, except that a lump-sum payment 
is made for employees with less than 1 year’s service. The allowances are made 
in accordance with the table below: 


Length of service of employee 
Lump-sum payment 
See then 1. VORP i occas ioe ee Equivalent to 60 days pay. 


Payments equal to 
60 percent of average 
monthly compensation 
for period of 
dan str bsgseeaaaa e seeaa 6 months. 
tees 12 months. 
ieee 18 months. 


1 year and less than 2 years____------_- 
» 


2 years and less than 3 years 
Bente ONG lees (han 5 YeQres. on. 3 sn csnncdea 


menrn aan Ieee Cha TO yesress 2 de eee a eee ae 36 months. 
ae yearn ane less then: 15° years. ooo sk a ee eee ee 48 months. 


meres (ih OWSR Sok a 08s be ee ee ee 60 months. 
This allowance shall be reduced to the extent of an employee’s earnings in 
other railroad employment. 
(c) “Separation allowance” (sec. 9).—Any employee eligible to receive a 
“coordination (consolidation) allowance” may, in lieu thereof, take a lump-sum 
payment called a “separation allowance” as set forth below: 


, 


Separation allowance 


TR yl eaten ee eas ee 5 days pay for each 


month worked. 


Been WETRUD SOOO CRUSE 2 WUE, en pteemennareeaes 3 months pay. 
Perr BATE LOSI CURE Oe OO oc ccc emstomneccnatig annem oan 6 months pay. 
URS SU SINE SUSIOD SEMIN UD Tp POLE Bs erent cn cic cigreneenin pone 9 months pay. 
NINN ENR GNI cocycle ee eseneena vce mares iat eae 12 months pay. 


(d) “Moving allowance” (secs. 10 and 11).—The agreement also provides that 
any employee who accepts a change in the location of his employment as a result 
of consolidation shall be reimbursed for his moving and traveling expenses, and 
for loss of wages not to exceed 2 days, provided the expenses are incurred within 
3 years of the date of the consolidation (sec. 10). It further provides that em- 
ployees who move shall also be reimbursed for any loss in their equity in a home, 
or for cost of cancellation of a lease (sec. 11). 


Section 5(2) of the Interstate Commerce Act as amended in 1940 includes the 
following: 
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“(f) As a condition of its approval, under this paragraph (2) of any trans- 
action involving a carrier or carriers by railroad subject to the provisions of 
this part, the (Interstate Commerce) Commission shall require a fair and 
equitable arrangement to protect the interests of the railroad employees affected. 
In its order of approval the Commission shall include terms and conditions pro- 
viding that during the period of four years from the effective date of such order 
such transaction will not result in employees of the carrier or carriers by rail- 
road affected by such order being in a worse position with respect to their em- 
ployment, except that the protection afforded to any employee pursuant to this 
sentence shall not be required to continue for a longer period, following the 
effective date of such order, than the period during which such employee was in 
the employ of such carrier or carriers prior to the effective date of such order, 
Notwithstanding any other provisions of this Act, an agreement pertaining to 
the protection of the interests of said employees may hereafter be entered into 
by any carrier or carriers by railroad and the duly authorized representative or 
representatives of its or their employees.” 

For the purpose of this study the Interstate Commerce Act provisions were 
applied except where the Washington conditions as modified in the Louisville and 
Nashville case afforded more protection. The total cost is estimated at $3.- 
108,187, and the caleulations underlying this figure, together with the methods 
used and the assumptions requisite to develop these costs, are shown in sched- 
ule A. 

Payments to employees would be chargeable to operating expenses and thus 
become a deduction in computing Federal income taxes. At the current rate of 
52 percent, the reduction in income taxes would be $1,616,257, and the remaining 
eost of $1,491,930, would be borne by the merged company. Interest at 5 percent 
on this amount, or $74,597, is included in the study as an annual charge against 
the merger. 

Merger plans have, of course, not yet progressed to the point where the effect 
upon specific personnel can be clarified to indicate which of those employees 
deprived of employment at their present location, and who are offered transfer 
to a different location, would be willing to make the transfer with proper com- 
pensation for moving costs, and what proportion would prefer to remain where 
they are and take the consolidation or separation allowance. On the basis of 
present limited knowledge, the range between a reasonable minimum and a 
reasonable maximum estimate of possible payments is wide. Our estimates 
have knowingly been made on premises which would tend to produce maximum 
estimated costs rather than minimum, and it is quite possible that the ultimate 
cost will be materially less than that herein estimated. 


B. OTHER EFFECTS OF MERGER UPON LABOR CONTRACTS AND ESTIMATED COSTS OF 
EQUALIZING RULES AND RATES OF PAY 


The payments estimated above would be handled under basic rules which have 
been tested and clarified over a long period of years, although still subject to 
modification. A second and even more difficult area of labor problems involves 
the consolidation of operations into a unified whole, the merging of seniority 
rosters into single lists of employees who would perform the consolidated opera- 
tions at various points, the reconciliation of variations in rates of pay and 
working rules, the concentration of through traffic on the shortest or most eco- 
nomical joint routes resulting in transferring freight from one through line to 
another, etc. Agreement on these problems will be difficult on any basis, par- 
ticularly so if the problems at each local point are to be settled individually. 
There will be interminable delays in effecting merger unless general principles 
on a systemwide basis can be negotiated for use in settling specific problems. 
As pointed out in the report proper, we believe that as soon as plans have been 
sufficiently crystallized steps should be taken to advise the labor organizations 
of the progress made and to seek a preliminary understanding as to the basic 
principles to be adopted where labor is concerned. 

The only factors above to which it appears possible to assign definite dollar 
value are the matters of rates of pay and working rules. These have been 
analyzed craft by craft, and it has been assumed that where systemwide differ- 
ences exist the basis most favorable to the employees would become the standard 
of the merged company, but that existing local or point variations would be 
unchanged. 

The estimated annual cost of equalizing the differences in rules and rates of 
pay is $510,000, and when payroll taxes are added to the portion represented 
by wages the total estimated annual increase in costs is $571,454. 
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SCHEDULE A 


Erie-Lackawanna merger study—Estimated payments to employees deprived of 
employment or otherwise adversely affected by merger 


— - — — _ — 


Years after merger 


Ist 2d 3d 4th 5th Total 
NUMBER OF EMPLOYEES AFFECTED 
i | ! 
| 

1. Employment at beginning of year 28, 103 | 27, 689 26, 854 26, 353 65a 3... x 
2. Employment at end of year 27, 689 | 26, 854 | 26, 533 | 26, 157 | 26, 069 |_____ ; 
3. Jobs abolished 403 S18 ts4 190 | 87 1, 982 
4. Jobs created by attrition ? 2, 507 | 2, 440 | 2, 402 2, 387 | 2, 380 | 12, 116 

5. Displaced employees reemployed | | | 
locally 3 a ; . LS9 384 227 89 41 | 930 
6. Jobs transferred 4 430 | 958 481 | 191 99 | 2,159 
7. Transfers accepted 4... 258 575 | 289 | 115 59 | 1, 296 
8, Transfers refused 4 72 383 | 192 76 40 | 863 

9. Employees deprived of employ- | 
ment 5 ; 72 383 192 | 76 | 40 | 863 
10. Jobs created by attrition, not used ® 2, 318 2, 056 2, 175 | 2, 298 2, 339 | 11, 186 
11. 20 percent of line 10_ _- 464 | 411 435 | 460 | 468 2, 238 

12. Employees taking separation allow- | 
ance 7 - 77 172 86 34 18 | 387 

13. Employees entitled to consolidation 
allowance 7 95 211 106 | 42 | 22 476 
Ist year employees 95 . Qeeqen<plavennene9 | aceenawee 
2d year emplovees 211 a ra etait hn quegtetabeas 

3d year employees_..-- Sum aes FO Ecc tne tek | 


ESTIMATED COST OF ALLOWANCES 


4. EMPLOYEES DEPRIVED OF 
EWVPLOYVENT 








| 
| 
14. “Separation allowance”: 7 | 
Number 77 72 86 34 18 |__. Ss 
Estimated allowance $295, 295 $659, 620 | $329,810 | $130, 390 $69, 030 |$1, 484, 145 
15. “Consolidation allowance” 
Number 95 211 Le th 
E 
$79, 895 ee 
$177, 451 
$89, 146 
Total $79, 895 $177, 451 $89. 146 $346, 492 
R VPLOY ES ACCEPTING RANSFEI 
16. “Moving allowance 
Number 258 575 289 115 59 
Estimated allowance 
\loving cost... $109, 650 $244, 375 $48, 875 $25, 075 
Loss ih 120. O00 INT, 500 y, 500 29, 500 - 
Total $228 650 $531,875 | $267.325 | $106,375 $54. 575 |$1. 198, 800 
C. EVPLOYEES IN WORSE POSITION 
17. “Displacement allowance’”’ 
Number. 47 96 57 22 10 
Estimated allowance 
Ist year emplovyees_- $11, 750 acon 
2d vear emnlovees $24.00) $19? 000 a 
3d year employees 14, 25 $8, 750 
4th year employees », 500 
5th year employees $2, 500 
Total... : a $11, 750 $24, 000 $26, 250 $14, 250 $2, 500 $78, 750 
D. ESTIMATED PAYMENTS 
Total. gosse tio $625, 590 | $1,392,946 | $712,531 | $251,015 | $126,105 |$3, 108, 187 








EXPLANATION OF METHODS USED AND ASSUMPTIONS MADE IN SCHEDULE A 


1 The number of jobs which would be abolished in the various studies was determined by actual count 
where possible. Where the number of employees was not shown, an estimate was made by dividing esti- 


See continuation of footnotes on following page. 
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mated wages saved by the average compensation for the type of employees involved. Jobs abolished, thus 
determined, were separated by ICC wage reporting division groups by studies, and in the case of groups I 
II, and IV, studies VIII, 1X, and XIV were further separated between principal locations. Jobs which 
would be created at various locations as a result of changes in the operations of the merged company were 
also shown. Officials and offline and online agencies of the traffic department were analyzed separately. 

2 An analysis of the employment records of both companies was made for the years 1954, 1955, and 1956 to 
determine the number of employees who left the service because of deaths, retirements, dismissals, and resig- 
nations by ICC reporting division groups. This number was related to total employees in each group to 
determine the percent of attrition. Not all jobs created by attrition, however, were considered to be avail- 
able to absorb employees whose jobs were abolished, since most resignations are on junior jobs and there are 
frequently several resignations on the same job in the same year. The following table shows the percent 
of jobs created by attrition considered available: 


ENS 








ICC Description Percent 

group No. 

Bodegas Pea Ven, Ota DAU Bie GONE. 5 ns ss oss cdc cctcecicn ictus 100 
BM decades Professionals, clerical and general__.-..--...._-. i th siellino onl hibancieniniabidiioneipaag access 80 
OS eta Seiad ener IND 0 WUE St PIII nnn on ne een ccc cccnencceen 50 
IV__....._..| Maintenance of equipment and stores__-.-_....._-.----- Sake enaiaieee 40 
| ee Transportation (other than train, engine and yard)--...-.-----------------.. 60 
RN ccc Transportation (yardmasters, switch tenders and hostlers) ....-...------..-- 50 
WEABiccens Transportation (train and engine service). __-....------------- it Banhart duacid 50 





3 Displaced employees at locations where the railroads have substantial forces were considered reem- 
ployed locally in jobs made available by attrition at those locations. It was assumed displaced employees 
at other locations would be offered transfers to locations where jobs created by attrition were available. 

* Jobs requiring transfer were determined by actual analysis in each group and it was assumed that only 
60 percent of the employees would accept such jobs, with the remainder refusing transfer and accepting the 
allowances provided by law. Transfers were assumed to be made only within ICC employee groups and 
in the case of groups I, II, and IV were limited by the total of new jobs created at specific locations. 

5 Men deprived of employment are those employees who refuse transfer. 

6 Jobs made available by attrition in any given year that were not used to provide jobs for employees 
whose jobs were abolished in that year were used to offer reemployment to employees whose jobs-had been 
abolished in prior years. Within each ICC group, it was assumed that 20 percent of the excess jobs created 
by attrition in each year after the first would be at a location where they could be offered to former employees 
receiving allowances. Whether such employees accepted or not, they would then cease to receive allow- 
ances. 20 percent of the balance of jobs available by attrition were used to reduce the number of employees 
who would receive a displacement allowance, as described in note 10. 

7 It was assumed that 75 percent of the employees deprived of employment in the Cleveland and New 
York-New Jersey areas and 25 percent of the employees in other areas would accept separation allowances, 
and that the remainder would become entitled to consolidation allowances. The number of employees 
taking separation allowances was determined by applying weighted average percents reflecting the above 
assumption within each ICC group. It was assumed the lump-sum payment for employees would be based 
on an average of 3 years service, which would produce 9 months’ pay or $3,819, based on average compen- 
sation for 1956. 

§ Under the Washington agreement the allowance was taken at 60 percent of the average compensation 
of $5,113 for all employees for the year 1956, or $3,068, reduced in the first year only by $1,000 representing 
unemployment compensation received. It was assumed that employees losing their jobs would earn 80 
percent of their railroad earnings from other employment in the Cleveland and New York-New Jersey 
areas and only 20 percent elsewhere, a weighted average of 64 percent. Accordingly, a deduction of $3,272 
was made for outside earnings. Only employees deprived of employment in the first 3 years were protected 
= the period of payment was limited to 18 months, reflecting the assumed average length of service of 

years. 

Under the Interstate Commerce Act, the allowance was based on average compensation for all employees 
for 1956 of $5,113, reduced in the lst year only by $1,000 representing unemployment compensation received. 
As described above, a deduction of $3,272 was made for outside earnings. Since employees were assumed 
to have had an average length of service of 3 years, only employees deprived of employment during the 
lst 3 years were given protection and all payments were terminated at the end of the 3d year. 

* Moving costs for each employee transferred were estimated at $375 to which was added $50 representing 
2 days’ pay, making a total of $425. 

It was estimated that 259 homes would have to be sold at an average loss of $2,500. 

The losses described above are protected for a maximum of 3 years under the Washington agreement 
and a maximum of 4 years under the Interstate Commerce Act. It was assumed, however, that the merged 
company would give this protection for the full period during which transfers would take place. 

10 It was assumed that 25 percent of the estimated number of employees placed locally, based on the 
location studies described in note 1, would be offered jobs paying less than they previously earned, and 
that the average loss would be $1 a day or $250 a year. The allowance was not continued beyond the 5th 
year, as it was assumed that employees would have regained their original rates by that time. It was 
also assumed that in each year after the 1st the number of persons entitled to a displacement allowance 
would be reduced by 20 percent of the balance of jobs made available by attrition but not otherwise used 


Mr. Leicury. It was the purpose of this detailed study and other 
studies to show the Commission what it would cost the railroads to 
carry out the merger should it be approved and employee protective 
conditions imposed. 

The study concludes that the railroads would abolish 2,000 jobs and 
relocate another 2,000 employees in the 5 years following the merger. 
Yet the entire cost of this drastic reduction and realinement of em- 
ployment would amount to only 314 percent of the total expected 


an 
th 


sn 


th 


Oo" 


PROPOSED PASSENGER TRAIN ACT OF 1960 135 


savings. After the fifth year following the merger the protective con- 
ditions would cost the railroads nothing. 

That exhibit does show that the total estimated cost of providing 
the protection to the 4,000 employees for the entire period would 
be $3,108,000 which would be under or less than $800 per employee. 

They further found that the payment of this amount of money 
would be reduced because the carrier would not be required to pay 
the 52 percent income tax on it, so the the real cost to the carrier would 
be $1,491,930 or less than $400 per employee. 

Senator Case. Mr. Chairman, just to get a little idea of what that 
meant: There were 4,000 employees estimated to be affected ¢ 

Mr. Leicurty. Yes; 2,000, their jobs would be abolished and another 
2,000 would be required to move. 

Senator Case. I see. Sothey would save 2,000 jobs? 

Mr. LeiGury. They would save 2,000 jobs. 

Senator Casr. Out of a total of how many? 

Mr. Leicury. These two carriers had a total of about 16,000 jobs, 
wasn’t it? 

Mr. Manoney. If you look at the schedule A of this exhibit No. 4 
of Mr. Leighty’s you will see at the top of this sheet it says: 

Employment at beginning of the first year of the merger, 28,000 employees; 
28,000 jobs, and the second year, third year, you can see the reduction there. 

Under item 3, “Jobs abolished,” we have 403 abolished the first year, 
818 the second year, and so forth, for a total of 1,928. 

Senator Case. And the savings—— 

Mr. Leieuty. The savings would be for the—— 

Senator Case. I do not mean just in employees, but the benefits to 
the railroad in dollars estimated through the merger. 

Mr. Leicuty. $48,800,000 savings for the 5-year period. 

Senator Case. In addition these are estimated to cost with allowance 
for income tax the figure you mentioned before? 

Mr. Letenry. $1,491,930. 

After the fourth year the total savings would be $13,500,000 per 
annum. 

We did hear contentions made that the imposition of these condi- 
tions would mean $25,000 per employee because of the 5-year period 
in their hope of payment of their full wages. That has not been the 
experience. 

Senator Case. In general, over the course of abandonments of line 
and consolidation of merger proceedings the actual cost has been rela- 
tively small; is that not the experience ? 

Mr. Leicuty. That is correct. The actual cost has been extremely 
small. 

Senator Case. The chief effect of this is a kind of insurance rather 
than any significant amount of payments for not working in effect? 

Mr. Leicuty. The carriers suggested the so-called New Orleans 
conditions, protective conditions for the employees. That was their 
own suggestion to the ICC for protective conditions. 

Mr. Manonry. That, I might add, is the most beneficial of all the 
ens which the ICC imposes, these so-called New Orleans con- 

itions. 

Senator Case. I am grateful for the development of these actual 
facts based upon history and upon this study in regard to the Erie, 
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Lackawanna proposed merger because there has. been a great. deal: of 
public disclussion and I think ill-informed contention that this is an 
outrageous proposal and it would seriously harm the railroads and that 
its existence has operated as a block to amelioratory legislation that 
we are seeking here. 

Mr. Lrientry. As my exhibit shows, the greatest single cost item 
computed by these railroads would be the “payment of moving ex- 
penses. However, in eases involving the discontinuance of trains 
there should be little moving expense involved. 

The primary adverse effect on employees in such cases would be job 
abolishment. 

Moreover, train discontinuances involve relatively. few employees 
and the cost to the railroads of applying the traditional protective 
benefits would be negligible. Obviously, it would be impossible for 
the slight comparative cost of the conditions to be a burden on the 
railroads. 

It is precisely because of the fact that these protective conditions do 
not impose a financial burden on the railroads but do meet the de 
mands of justice that they have been so unanimously sanctioned by 
the Congress, the Supreme Court, and the Interstate Commerce 
Commission. 

We respectfully submit that no valid reason exists why the just 
treatment of employees should be limited to mergers and abandon- 
ments of lines of railroad but excluded from abandonment of 
passenger train service. 


B. MAINTENANCE OF REASONABLY SAFE AND ADEQUATE TRAIN SERVICE 


The second major provision of the bill relates to the maintenance of 
reasonably safe and adequate passenger train service by the railroads, 

This provision legislatively recognizes the duty of the railroads to 
serve the public in a reasonable manner. It requires the railroads to 
“exert every reasonable effort” to serve the public in the performance 
of their passenger operations. 

At the same time it charges the Commission with the obligation of 
seeing that the railroads disch: arge this duty. 

This provision of the bill is “basically the same as the provisions 
which are found in the public utility laws of almost every State in 
the Union. These laws require public utilities, public service corpora- 
tions, and railroads to— 
furnish and maintain such service, equipment, and facilities as shall promote 
the safety, health, comfort, and convenience of its patrons, employees, and the 
public, and as shall be in all respects adequate, efficient, and reasonable. (The 
quotation is taken from the Arizona Code Annotated.) 

I should like at this time to have accepted as “exhibit 5” to my tes- 
timony and made part of this record a document containing excerpts 
from the laws of most of our States. This document demonstrates 
that the language used in most State laws is basically the same as that 
found in S. 3020. 
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(The exhibit is as follows :) 
EXHIBIT 5 
STATE PusLic UTiLiry LAWS GOVERNING RAILROAD OPERATIONS 

California 

“763. Whenever the commission, after a hearing, finds that any railroad cor- 
poration or street railroad corporation does not run a sufficient number of trains 
or cars, Or possess or operate sufficient motive power, reasonably to accommodate 
the traffic, passenger or freight, transported by or offered for transportation to 
it, or does not run its trains or cars with sufficient frequency or at a reasonable 
or proper time having regard to safety, or does not stop its trains or cars at 
proper places, or does not run any train or car upon a reasonable time schedule 
for the run, the Commission may make an order directing such corporation to 
increase the number of its trains or cars or its motive power or to change the 
time for starting its trains or cars, or to change the time schedule for the run 
of any train or car, or to change the stopping place or places thereof. The com- 
mission may make any other order that it determines to be reasonably necessary 
to accommodate and transport the traffic, passenger or freight, transported or 
offered for transportation.” 
Section 110, title 48, Alabama 

110 (9872, 9846, repairs and improvements of facilities and property of trans- 
portation companies): “If, in the judgment of the public service commission, 
repairs or improvements to or changes in any trains, switches, terminals, or 
terminal facilities, motive power, or any other property or device used by any 
transportation company, subject to the supervision of the public service commis- 
sion, in or in connection with the transportation of passengers, freight or property, 
ought reasonably to be made, or that any additions should reasonably be made 
thereto, in order to promote the security or convenience of the public or employees, 
or in order to secure adequate service or facilities for the transportation of 
passengers, freight or property, the commission shall, after a hearing had either 
on its own motion or after complaint filed, make and enter an order directing 
such repairs, improvements, changes, or additions to be made within a reasonable 
time and in a manner to be specified therein, and every transportation company 
subject to the supervision of said commission shall make all such repairs, im- 
provements, changes and additions required of it by any order of the commission 
served on it, and any transportation company that shall fail, refuse, omit, or 
neglect to obey any lawful order or requirement of the public service commission, 
for which a penalty has not been provided, shall forfeit to the State of Alabama 
asum not exceeding two thousand dollars for each offense, 'to be fixed by the 
court or judge trying the case, and every such violation, failure, refusal, neglect, 
or omission, shall constitute a separate and distinct offense, and, in case of a con- 
tinuing violation, each and every day’s continuance thereof shall be a separate 
and distinct offense.” 


STATE Pusiic Utiriry LAWS CONTAINING PROVISIONS SIMILAR TO THE CALIFORNIA 
PuBLic UTILITIES CODE 
Alabama 

Facilities, equipment, improvements and maintenance required : 

“Every utility shall maintain its plant, facilities and equipment in good operat- 
ing condition and shall set up and maintain proper reserves for renewals, re- 
placements and reasonable contingencies. Every utility shall render adequate 
service to the public and shall make such reasonable improvements, extensions 
and enlargements } OF its Dl ints, facilities and equipment as may be necessary to 
me et the growth : lomand cf the territory which it is under the duty to serve, 

“Attorney gene ‘ral to re eprese nt commission; special coutrisel provided for. The 
attorney general shall represent the public service commission in any and all 
legal proceedings which it may have the power to institute and which pursuant 
to such power, it has instituted, and in all legal proc eedings against it, and 
shall institute such legal proceedings which the commission may request or deem 
hecessary, provided it has the power to institute them, to enforce the provisions 
of this title or compel obedience to and observance of the same by any person, 
firm, company or corporation, upon which such obedience or observance is im- 
posed. The attorney general with the approval of the governor may employ any 
special counsel to institute or defend such legal proceedings or to assist the 
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attorney general therein, and to contract with the special counsel concerning g 
reasonable compensation for his or their services, which compensation shall be 
paid out of the treasury on a warrant drawn b the comptroller on the treasury 
upon approval by the governor” (Code (1940), title 48, secs. 34, 50, 104, 110, 186: 
Supp. (1949) Nos. 301(5), 301(17) ; Laws 1949 No. 339 No. 8). 

Arizona 

“Every public service corporation shall furnish and maintain such service, 
equipment and facilities as shall promote the safety, health, comfort and con- 
venience of its patrons, employees and the public, and as shall be in all respects 
adequate, efficient and reasonable. All rules and regulations made by a public 
service corporation affecting or pertaining to its charges or service to the public 
Shall be just and reasonable. 

“The commission may by order, rule or regulation, require every public sery- 
ice corporation to maintain and operate its line, plant, system, equipment and 
premises in such manner as to promote and safeguard the health and safety of 
its employees, passengers, customers and the public and to this end may pre 
scribe the installation, use, maintenance and operation of appropriate safety or 
other devices or appliances, including interlocking and other protective devices 
at grade crossings or junctions and block or other systems of signalling, estab. 
lish uniform or other standards of equipment and require the performance of any 
other act which health or safety may demand. 

“It is the duty of the commission to see that the laws affecting public service 
corporations, the enforcement of which is not specifically vested in some other 
officer or tribunal, are enforced and obeyed and that violations thereof are 
promptly prosecuted and penalties due the state therefor recovered and collected 
and to this end it may sue in the name of the state. Upon the request of the 
commission, the attorney general or the county attorney of the proper county, 
shall aid in any investigation, hearing or trial had under the provisions of this 
article and to institute and prosecute actions or proceedings for the enforcement 
of the provisions of’the constitution and statutes of this state affecting public 
service corporations &fnd for the punishment of all violations thereof” (Code Ann. 
(1939), secs. 69-202, 69-222, 69-228, 69-253). 


Arkansas 


“Every public utility shall furnish, provide and maintain such adequate and 
efficient service, instrumentalities, equipment and facilities as shall promote the 
safety, health and comfort and requirements and convenience of its patrons, 
employees, and the public. 

“The Department, upon complaint, or upon its own motion, upon reasonable 
notice and after a hearing, shall * * * determine the reasonable, safe, adequate, 
sufficient, service to be observed, furnished, or employed by any public utility and 
fix the same by its order, rule or regulation. 

“The Commission shall have the right, and it is hereby made its duty to file 
against any person or corporation in a court of competent jurisdiction by man- 
damus proceedings to compel compliance with the provisions of this act or any 
order of the Commission or by injunction proceedings to prevent violations of this 
act or any order of the Commission” (Stat. Ann. (1947), Nos. 73-116, 73-126, 
73-204 (b), 73-218, 73-235, 73-257, 73-260, 73-1329, 73-1521, 73-1707 (2), 73-1723). 
California 

Safety devices: 

“The commission may, after a hearing, by general or special orders, rules, 
or otherwise, require every public utility to construct, maintain and operate 
its line, plant, system equipment, apparatus, tracks and premises in such manner 
as to promote and safeguard the health and safety of its employees, passengers, 
customers, and the public ; and may prescribe, among other things, the installation, 
use, maintenance and operation of appropriate safety or other devices or appli- 
ances, including interlocking and other protective devices at grade crossings 
or junctions and block or other systems of signaling, to establish uniform or 
other standards of construction and equipment, and require the performance of 
any other act which the health or safety of its employees, passengers, customers 
or the public may demend” (public Utilities Code (Deering, 1951), No. 768, 
formerly No. 42). 

Enforcement of statutes; duty of attorney-general or district attorney: 

“The commission shall see that the provisions of the constitution and statutes 
of this state affecting public utilities, the enforcement of which is not specifically 
vested in some other officer or tribunal, are enforced and obeyed, and that vio- 
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lators thereof are promptly prosecuted and penalties due the state therefor 
recovered and collected, and to this end it may sue in the name of the people 
of the state of California. Upon the request of the commission, the attorney- 
general or the district attorney of the proper county and city shall aid in any 
investigation, hearing or trial held under the provisions of this Act, and to 
institute and prosecute actions or proceedings of the enforcement of the provi- 
sions of the constitution and statutes of this state affecting public utilities and 
for the punishment of all violations thereof” (Public Utilities Code (Deering, 
1951), No. 2101, formerly No. 72). 

Colorado 

“Every public utility shall furnish, provide, and maintain such service, in- 
strumentalities, equipment and facilities as shall promote the safety, health, 
comfort and convenience of its patrons, employees and the public and as shall 
in all respects be adequate, efficient, just and reasonable. 

“The commission shall have power, after hearing had on its own motion, or 
upon complaint, to make general or special orders, rules or regulations, or other- 
wise to require each public utility to maintain and operate its lines, plant, system, 
equipment, electrical wires, apparatus, tracks and premises in such manner 
as to promote and safeguard the health and safety of its employees, passengers, 
customers, subscribers and the public, and to require the performance of any 
other act which the health or safety of its employees, passengers, customers, sub- 
scribers and the public, and to require the performance of any other act which 
the health or safety of its employees, passengers, customers, subscribers, 
or the public may demand. The commission shall have power to deter- 
mine, order and prescribe * * * the terms and conditions of installation 
and operation, maintenance and protection of all such crossings which may now 
or hereafter be constructed including the watchman thereat or the installation 
and regulation of lights, block, interlocking or other system of signaling, safety 
appliance devices or such other means or instrumentalities as may to the com- 
mission appear reasonable and necessary, to the end, int nt and purpose that 
accidents may be prevented and the safety of the public promoted. 

“It is hereby made the duty of the commission to see that the provisions of 
the constitution and statutes of this state affecting public utilities, the enforce- 
ment of which is not specifically vested in some other officer or tribunal, are en- 
forced and obeyed and that violations thereof are promptly prosecuted and penal- 
ties due the state therefor recovered and collected and to this end it may sue in 
the name of the state of Colorado. Upon the request of the commission it shall 
be the duty of the attorney general or the district attorney of the 
proper county or city and county to aid in any investigation, hearing or trial had 
under the provisions of this chapter and to institute and prosecute actions or 
proceedings for the enforcement of the provisions of the constitution and statutes 
of this state affecting public utilities and for the punishment of all violations 
thereof” (Stat. Ann. (Michie, 1949), ch. 187 Nos. 14(b), 15, 25, 26, 30, 57, 60). 


Connecticut 


“The commission shall, as far as is practicable, keep fully informed as to 
the condition of the plant, equipment and manner of operation of all public 
service companies in respect to their adequacy and suitability to accomplish 
the duties imposed upon such companies by law and in respect to their relation 
to the safety of the public and of the employees of such company. The com- 
mission may order such reasonable improvements, repairs or alterations in 
such plant or equipment, or such changes in the manner of operation as may 
be reasonably necessary in the public interest. 

“The superior court, on application of the commission or of the attorney gen- 
eral, may enforce, by appropriate decree or process, any provision of this 
chapter or any order of said commission, rendered in pursuance of any statutory 
provision” (General Statutes (revision of 1949), Nos. 5400, 5401, 5408, 5525). 


Delaware 


“The public service commission shall have power: * * * (e) after hearing 
by order in writing to fix just and reasonable standards, classifications, regu- 
lations, practices, measurements or services to be furnished, imposed, observed, 
and followed thereafter by any public utility * * *. 

“The public service commission, after hearing upon notice, shall have power by 
order in writing to require every public untility * * * (b) to furnish safe, 
adequate and proper service and keep and maintain its property and equip- 
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ment in such condition as to enable it to do so” (Laws 1949, ch. 254, Nos. 3e, 
4b, 9-12; 1951, ch. 371 Nos. 14-19). 


District of Columbia 


“Sec. 2. (a) ‘Employer’ includes every person, firm, corporation, partnership, 
stock association, agent, manager, representative, or foreman, or other 
persons having control or custody of any industrial employment, place of 
employment, or of any employee. It shall not include the District of Columbia 
or any instrumentality thereof, or the United States or any instrumentality 
thereof. 

“Sec. 3. The Board, in addition to its duties defined in title I shall administer 
the provisions of this title and shall have power to make such inspections and in- 
vestigations as it may deem necessary; collect and compile statistical informa- 
tion; require employers to keep such records as it may deem advisable and to 
furnish the Board with complete, detailed reports relative to all accidents; 
determine and fix reasonable standards of safety in employment, places of em- 
ployment, in the use of devices and safeguards, and in the use of practices, 
means, methods, operations, and processes of employinent: promulgate general 
rules and regulations which shall be complied with by employers within the 
purview of this title. 

“Sec. 4. Before any rules or regulations of the Board shall become effective 
a public hearing shall be held by the Board for the purpose of investigating 
reasonable standards of safety in employment, places of employment, in the use 
of devices and safeguards, and in the use of practices, means, methods, opera- 
tions, and proceses of employment, and any person interested in the matter 
being investigated may appear and testify. If, after investigation, the Board 
is of the opinion that minimum standards of safety requirements are necessary 
to protect or safeguard the lives or health of employees covered by this title, 
it may adopt and promulgate such rules and regulations as it may deem advisable, 
which shall become effective thirty days after they have been published at least 
once in two of the daily newspapers of general circulation in the District of 
Columbia” (Public Law 271, 77th Cong.). 

Florida 

“EKach public utility shall furnish to each person applying therefor reason- 
ably sufficient, adequate, and efficient service * * *, 

“* * * The commission shall have power * * * to require repairs, improve- 
ments, additions, and extensions to the plant, and equipment of every public 
utility reasonably necessary to promote the convenience and welfare of the 
public and to secure adequate service or facilities for those reasonably entitled 
thereto * * *, 

“The service * * * to be rendered any person, by any telegraph or telephone 
company shall be rendered in a prompt, expeditious and efficient manner and 
the facilities, instrumentalities and equipment furnished by it shall be safe, 
kept in good condition and repair, and its appliances, instrumentalities and serv- 
ice shall be modern, adequate, sufficient, and efficient. 

“The commission shall have power to: (1) regulate all matters pertaining 
to * * * the safety, care, comfort, convenience, proper accommodation and trans- 
portation of passengers that shall be for the good of the public. 

“The commissioners may require any railroad, railroad company or common 
carrier to properly operate its railroad or transportation line and to furnish 
all the necessary facilities for the convenience and prompt handling, trans- 
portation and delivery of all freights offered along its line for transpor- 
tation * * *, 

“The commissioners may, at their discretion, cause to be instituted in any 
court of competent jurisdiction in this state, by the attorney general, state at- 
torney or special counsel, designated by them, in the name of the state, proceed- 
ings by or for mandamus, injunction, mandatory injunction, prohibition or pro- 
cedendo, against any such company or common carrier subject to the provi- 
sions of this chapter, or against any office, officer, or agent thereof, to compel 
the observance of the provisions of this chapter, or any rule, rate or regulation 
of the commissioners made thereunder, or to compel the accounting for and 
refunding of any moneys exacted in violation of any one of the provisions 
of this chapter” (Stat. Ann. (1948) Nos. 323.07, 347.05, 347.14(6), 350.12(2b), 
250.16, 350.29, 350.62, 364.083; Stat. Ann. (Supp. 1952), Nos. 365.12, 366.03, 
366.05 ). 
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Georgia 


“The public service commission is authorized * * * to require all common 
carriers and other public service companies under its supervision to establish 
and maintain such public service and facilities as may be reasonable and just 
* * * Said commission shall have authority * * * to keep informed as to * * * 
the manner in which * * * (said companies) are managed, conducted, and 
operated * * * with respect to the adequacy, security, and accommodation af- 
forded by their service to the public and their employees * * *. 

“The commission shall have authority to promulgate rules designed to promote 
safety, and any such safety rules * * * shall include the following: (a) every 
motor (carrier) unit and all parts thereof shall be maintained in a safe con- 
dition at all times, and the lights and brakes and equipment shall meet such 
safety requirements as the commission shall from time to time promulgate. 

“Any person, firm or corporation coming under the provisions of this law who 
fails, omits or neglects to obey, observe and comply with any order, direction, 
or requirement of the Commission hereafter issued, given or adopted, shall 
forfeit to the State the sum of not more than $5,000 for each offense. Each 
violation of the provision of this law, or of any such order, direction or require- 
ment of the Public Service Commission shall be a separate and distinct offense, 
and, in case of a continued violation, every day a violation thereof takes place 
shall be deemed a separate and distinct offense. An action for the recovery of 
such penalty may be brought in the superior court in the county of the principal 
office of such person, firm or corporation in this State, or in the superior court 
of the county of the State where such violation occurs and such wrong is perpe- 
trated, and shall be brought in the name of the State by authority of the Public 
Service Commisioner, Department of Public Health.” (Code Ann. (1936), Nos. 
68-521, 68-626, 68—627, 93-301, 93-307, 938-316; (Supp. 1951), Nos. 98-322, 104— 
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337; (Supp. 1952), No. 94-505.3). 
Idaho 


Identical with the sections of the California law set forth herein (Code (1948), 
Nos. 61-302, 61-515, 61-701 (see also Nos. 61-508, 61-705, 61-807, 61-810: Laws 
1951, ch. 291, Nos. 9, 11) ). 

Illinois 


“Every public utility shall furnish, provide and maintain such service, instru- 
mentalities, equipment and facilities as shall promote the safety, health, com- 
fort and convenience of its patrons, employees and public and as shall be in all 
respects, adequate, efficient, just and reasonable. 

“The commission shall have power, after a hearing and upon complaint, by 
general or special orders, rules or regulations, or otherwise, to require every 
public utility to maintain and operate its plant, equipment or other property in 
such manner as to promote and safeguard the health and safety of its employees, 
passengers, customers, and the public and to this end to prescribe, among other 
things, the installation, use, maintenance and operation of appropriate safety 
or other devices or appliances including interlocking and other protective devices 
at grade crossings or junctions and block or other systems of signaling, to estab- 
lish uniform or other standards of equipment, and to require the performance 
of any other act which the health or safety of its employees, passengers, custo- 
mers or the public may demand. 

“It is hereby made the duty of the commission to see that the provisions of 
the constitution and statutes of this State affecting public utilities, the enforce- 
ment of which is not specifically vested in some other officer or tribunal, are 
enforced and obeyed, and that violations thereof are promptly prosecuted, and 
penalties due the State therefor recovered and collected, and to this end may 
sue in the name of the People of the State” (Rev. Stat. (Smith-Hurd, 1935), 
title 11134, Nos. 49-450, 61, 79-83; Supp. (1952), title 11124, Nos. 8, 32; title 
114, Nos. 33, 67c, 124, 149). 

Indiana 

“Every public utility is required to furnish reasonably adequate service and 
facilities. * * * 

“* * * the commission shall determine and declare and by order fix just and 
reasonable measurements, regulations, acts, practices or service to be furnished. 
imposed, observed and followed in the future in lieu of those found to be unjust, 
unreasonable, unwholesome, unsanitary, unsafe, insufficient, preferential, un- 
justly discriminatory, inadequate, or otherwise in violation of this act, as the 
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case may be, and shall make such other order respecting such measurement, 
regulation, act, practice or service as shall be just and reasonable. 

“The commission shall inquire into any neglect or violation of the laws of 
this state or the ordinances of any city or town by any public utility doing 
business therein, or by the officers, agents or employees thereof, or by any 
person operating the plant of any public utility and shall have the power and 
it shall be its duty to enforce the provisions of this act as well as all other laws 
relating to public utilities. Any forfeiture or penalty herein provided shall 
be recovered and suit therein shall be brought in the name of the state of Indiana 
in the circuit or superior court where the public utility has its principal place 
of business. Complaint for the collection of any such forfeiture may be made 
by the commission or any member thereof and when so made, the action so 
commenced shall be prosecuted by the general counsel” (Stat. Ann. (Burns, 
1951), secs. 54-201, 54-424, 54-714, 55-127, 55-130(b), 55-717, 55-920, 55-1231, 
55-1335, 55-1904, 55-4205). 

Iowa 


“The commission * * * shall investigate any violation of law by any such 
common carrier, its agents, officers, or employees. 

“It shall from time to time carefully examine into and inspect the condition 
of each railroad, its tracks, bridges, and equipment, and the manner of its 
conduct, operation, and management with regard to the public safety and con- 
venience in the state. If found by it unsafe, it shall immediately notify the 
railroad company” (Code Ann. (1949), Nos. 325.2(5), 325.3, 474.10, 474.12, 474.36, 
474.37, 486.2). 

Kansas 


“Every common carrier and public utility governed by the provisions of this 
act shall be required to furnish reasonable, efficient, sufficient service, joint 
services and facilities for the use of any and all products or services rendered, 
furnished, supplied or produced by such public utilities or common carrier * * *, 

“The commission shall inquire into any neglect or violations of the laws of 
the state by any * * * corporation engaged in the business of operating a public 
utility or common carrier therein * * *; and shall also * * * carefully examine 
and inspect the condition of each public utility and common carrier and of its 
equipment and the manner of its conduct and the management with reference 
to the public safety and convenience * * *, 

“The commission may compel compliance with the provisions of this act 
and compel compliance with the orders of the commission * * *” (Gen. Stat. 
Ann. (Corrick, 1935), Nos. 66-107, 66-111, 66-155 to 66-157, 66-139, 66-164, 
66-181, 66-194, 66-293, 66-1112, 66-1129). 


Kentucky 


“Every utility shall furnish adequate, efficient and reasonable service, and 
may establish reasonable rules governing the conduct of its business and the 
conditions under which it shall be required to render service. 

“Upon a complaint in writing made against any utility * * * that any rate 
in which the complainant is directly interested is unreasonable or unjustly dis- 
criminatory, or that any regulation, measurement, practice or act affecting or 
relating to the service of the utility or any service in connection therewith is 
unreasonable, unsafe, insufficient or unjustly discriminatory, or that any service 
is inadequate or cannot be obtained, the commission shall proceed, with or 
without notice, to make such investigation as it deems necessary or convenient. 

“The commission may compel obedience to its lawful orders by mandamus, 
injunction or other proper proceedings in the Franklin circuit court or any 
other court of competent jurisdiction, and such proceedings shall have priority 
over all pending cases. Every order entered by the commission shall continue 
in force until the expiration of the time, if any, named by the commission in 
the order, or until revoked or modified by the commission, unless the order is 
suspended, or vacated in whole or in part, by order or decree of a court of 
competent jurisdiction” (Revised Stat. (1948), Nos. 276.020, 276.030, 276.410, 
278,030 (2), 278.040, 278.260, 278.280, 278.390). 


Maine 

“Every public utility is required to furnish safe, reasonable and adequate 
facilities. 

“The commission shall inquire into any neglect or violation of the laws of 
the state by any public utility doing business therein, or by the officers, agents, 
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or employees thereof or by any person operating the plant of any public utility 
and shall enforce the provisions of this chapter and all other laws relating to 
a public utility and shall report all violations thereof to the attorney general” 
(Rev. Stat. (1944), chs. 40, No. 8, 16; 44, No. 2, 25; Laws 1953, ch. 377). 


Maryland 


“Every corporation or common carrier * * * shall furnish, with respect 
thereto, such services and facilities as shall be safe and adequate and in all 
respects just and reasonable. 

“The commission shall * * * examine (public utility corporations) and keep 
informed as to their general condition * * * and the manner in which their 
lines * * * are managed, conducted and operated, not only with respect to the 
adequacy, security and accommodation afforded by their service, but also with 
respect to their compliance with all provisions of law, orders of the commis- 
sion and charter requirements. 

“Every common carrier, railroad corporation, street railroad corporation and 
other corporation subject to the provisions of this subtitle, * * * shall obey, 
observe and comply with every order made by the commission * * * Whenever 
the commission shall be of the opinion that a (public utility) * * * is doing 
anything * * * contrary.to or in violation of law or of any order of this com- 
mission, it shall direct the general counsel to the commission to Commence an 
action * * * before one of the judges * * * for the purpose of having such 
violations stopped or prevented, either by mandamus or injunction * * *” 
(Ann. Code (Flack, 1952), art. 78, Nos. 27, 37, 40, 53, 58, 67(c), 69(b), TO(c)). 


Massachusetts 


“Tf the department is of opinion, after a hearing had upon its own motion 
or upon complaint, that the regulations, practices, equipment, appliances or 
service of any common carrier are unjust, unreasonable, unsafe, improper or 
inadequate, the department shall determine the just, reasonable, safe, adequate 
and proper regulations and practices thereafter to be in force and to be observed, 
and the equipment, appliances and service thereafter to be used, and shall fix 
and prescribe the same by order to be served upon every common carrier to be 
bound thereby. 

“If in the judgment of the department any common carrier violates or neglects 
in any respect to comply with the provisions of any law * * * the department 
shall forthwith present the facts to the attorney general for action” (Ann. 
Laws (1933), vol. 5, ch. 159, Nos. 16, 39, 40; ch. 159B No. 1). 

Michigan 

“Every common carrier is hereby required to furnish reasonably adequate 
service and facilities * * *. 

“Whenever the commission shall have reasonable grounds to believe, either 
on complaint or otherwise, that any of the equipment, cars, tracks, bridges or 
other structures of any common carrier of this state are in a condition which 
renders any of them dangerous or unfit for the transportation of passengers 
with reasonable safety, or unreasonably endangering the employees of such 
earrier, it shall be its duty to inspect and examine, or cause to be inspected, 
examined and tested by some competent person or persons, * * * and if, on 
such examination, in its opinion any such equipment, cars, tracks, bridges or 
other structures be dangerous or unfit for the transportation of passengers 
with reasonable safety, or unreasonably endanger the employees of such carrier, 
it shall be its duty to give the superintendent or other executive officer of the 
corporation, working or operating said defective, dangerous or unfit equipment, 
ear, track or bridge or other structure, notice of the condition thereof, and of 
the repairs or changes necessary to place the same in a reasonably safe con- 
dition, and of the time within which such repairs or changes shall be made, 

“This commission shall inquire into any neglect or violation of the laws of this 
state by any such common carrier hereinbefore defined doing business therein, 
or by its officers, agents or employees thereof and shall have the power and 
it shall be its duty to enforce the provisions of this act as well as all other 
laws relating to common carriers and report all violations thereof to the at- 
torney-general. Upon the request of the commission it shall be the duty of 
the attorney-general or the prosecuting attorney of the proper county to aid 
in any investigation, prosecution, hearing or trial had under the provisions of 
this act and to institute and prosecute all necessary actions or proceedings 
for the enforcement of this act and all other laws of this state relating to 
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common carriers and for the punishment of all violations thereof” (Stat. Ann. 
(1987), Nos. 22.23, 22.58, 22.59, 22.155, 22.156, 22.538, 22.543, 22.553, 22.578, 


22.768, 22.771, 22.842, 22.853, 22.892, 22.898, 22.963, 22.1324, 22.1348, 22.1443). 


Minnesota 


“When, in the judgment of the commission it is necessary for the public 
safety it may require, at all railroad crossings, junctions, and drawbridges in 
the state, the establishment of interlocking devices or such other safety ap- 
pliances as are necessary for the protection and safety of the traveling public” 
(Stat. Ann. (1947), Nos. 219.08, 219.04). 


Mississippi 


“Any action for violation of the law, or for the violation of any unlawful 
rule, regulation, or order of the commission may be instituted by the commis- 
sion or by the attorney-general in any court of competent jurisdiction. 

“Whenever the commission shall find any roadbed, trestle, bridge, tunnel, 
switch, or any part of a railroad track, or any rolling stock in actual use, in an 
unsafe condition, it shall direct the railroad company to make the necessary 
repairs” (Code Ann. (1942), Nos. 7701, T7820, 7858-7859). 


Missouri 


“Every corporation, person or common carrier performing a service desig- 
nated in the preceding section shall furnish, with respect thereto, such service 
and facilities as shall be safe and adequate and in all respects just and 
reasonable. 

“Every gas corporation, every electrical corporation, every telegraph and tele- 
phone corporation, every water corporation and every municipality shall furnish 
and provide such service, instrumentalities and facilities as shall be safe and 
adequate and in all respects just and reasonable. 

“The commission shall have power after a hearing had upon its own motion 
or upon complaint, by general or special orders, rules or regulations or other- 
wise, to require every person, corporation and public utility to maintain and 
operate its lines, plant, system, equipment, apparatus, tracks, and premises in 
such a manner as to promote and safeguard the health and safety of its employees, 
passengers, customers, and the public and to this end to prescribe, among other 
things, the installation, use, maintenance and operation of appropriate safety 
devices and other devices or appliances, including interlocking and other pro- 
tective devices at grade crossings or junctions and block and other systems of 
signaling, to establish uniform or other standards of equipment and to require 
the performance of any other act which the health or safety of its employees, 
passengers, customers or the public may demand. * * * 

“Whenever the commission shall be of the opinion that a common carrier, 
railroad corporation, street railroad corporation, telegraph corporation or tele- 
phone corporation, gas corporation, electrical corporation, or water corporation is 
failing or omitting or about to fail or omit to do anything required of it by law 
or by order or decision of the commission, or is doing anything or about to do 
anything or permitting anything or about to permit anything to be done, con- 
trary to or in violation of law or of any order or decision of the commission, 
it shall direct the general counsel to the commission to commence an action 
or proceeding in any circuit court of the state of Missouri in the name of the 
commission for the purpose of having such violations or threatened violations 
stopped and prevented either by mandamus or injunctions. The general counsel 
to the commission shall thereupon begin such action or proceeding by a _ peti- 
tion to such court alleging the violation complained of and praying for appro- 
priate relief by way of mandamus or injunction” (Ann. Stat. (Vernon, 1952), 
Nos. 386.310(10), 386.360, 387.030, 387.210, 390.131, 392.200, 303,131, 293.140). 
Montana 

“Every public utility is required to furnish reasonably adequate service and 
facilities * * *, 

“The railroad commission of the state of Montana shall have full authority, 
after notice and hearing, to make and enforce rules and regulations providing 
for the installation on and equipment of trains, cars, or engines, with safety 
appliances, and shall have authority to inspect the saine and enforce regulations 
with regard thereto, such inspection rules and regulations to be from time to 
time co-extensive with the requirements of, and in conformity to, the provisions 
of the acts of Congress, and rules and regulations of the interstate commerce 
commission as then effective. 
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“The commissions shall inquire into any negleet or violation of the laws of 
this state by any such public utility as hereinbefore defined, doing business 
therein, or by the officers, agents, or employees thereof, and shall have the power, 
and it shall be its duty, to enforce the provisions of this act, and report all 
violations thereof to the attorney general; upon the request of the commission 
it shall be the duty of the attorney general, or the prosecuting attorney of the 
proper, or any county, to aid in any investigations, prosecutions, hearing, or 
trial had under the provisions of this act, and to institute and prosecute all 
necessary actions or proceedings for the enforcement of this act’? (Rev. Codes 
Ann. (1947), Nos. 70-105, 70-126, 72-139, 72-150). 


Ne braska 


“The State Railway Commission shall have and exercise jurisdiction over 
the service, facilities and equipment of all railroads in this state, and shall, 
upon due notice and hearing, render judgment, orders and decrees as to the 
efficiency, sufficiency and safety of the service, facilities or equipment furnished. 
If any service, facility or equipment is found inadequate, insufficient or unsafe, 
the commission shall order such changes therein, or additions thereto made, as 
shall to the Commission seem necessary to render the same sufficient, efficient 
and safe. 

“The State Railway Commission shall have power to examine into and inspect 
from time to time, the condition of each railway or common carrier, its equip- 
ment and the manner of its conduct and management with regard to the public 
safety and convenience of the state. If any part thereof is found in an unsafe 
and dangerous condition, the commission shall immediately notify the railway 
company or common carrier whose duty it is to put the same in repair which 
shall be done by it within a reasonable time after receiving such notice. If any 
railway company or common carrier fails to perform this duty, the commission 
may enjoin and prevent it from running trains upon such dangerous and unsafe 
condition. 

“When the State Railway Commission has reason to believe that any railway 
company has been guilty of any misdemeanor or misdemeanors, the commission 
shall immediately cause action to be commenced and prosecuted against such 
railway companies and common carriers and agents, officers or employees. 
Such actions may be brought in the county of the state through or into which 
the line of the railway company or common carrier sued may extend, and in 
the case of a misdemeanor shall be brought in the county where the misdemeanor 
was committed. The action commenced shall be prosecuted in the name of 
the state and no such action shall be dismissed without trial unless the commis- 
sion and the attorney general consent thereto. Such action shall have prece- 
dence over all other business except criminal cases of similar nature and such 
other actions as are herein provided for” (Rev. Stat. (1943), Nos. 75-202, 75- 
214, 75-215). 

Nevada os 

“Every public utility, as herein defined, is hereby required to furnish reason- 
ably adequate service and facilities * * *. 

“The commission shall have power in the interest of safety or service, after 
hearing to determine and order required and necessary repairs, reenforcements, 
construction and connection of property lines, equipment, appliances, buildings, 
tracks and all property used or useful in public utility service; to order the use 
of safety appliances in the interest of the public and employees and to make 
necessary rules and regulations * * *. 

“In addition to all the other remedies provided by this act for the preven- 
tion and punishment of any and all violations of the provisions thereof, and all 
orders of the cominission, the commission may compel compliance with the pro- 
visions of this act and of the orders of the commission by proceedings in man- 
damus, injunction, or by other civil remedies” (Comp. Laws (Hillyer, 1929), Nos. 
6108 (9), 6117, 6139). 

New Hampshire 


“Every public utility shall furnish such service and facilities as shall be 
reasonably safe and adequate and in all other respects just and reasonable. 

“Whenever the commission shall be of the opinion, after a hearing had upon 
its own motion or upon complaint, that any part of any public utility operating 
asa common carrier of passengers or freight within the state reasonably requires 
alteration or reconstruction, or that the regulations, practices, equipment, ap- 
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pliances or service of any public utility in respect to transportation of persons 
or property within the state are unjust, unreasonable, unsafe, improper, or in- 
adequate, the commission shall determine the reconstruction or alteration 
reasonably required, or the just, reasonable, safe, adequate, and proper regula- 
tions, practices, equipment, appliances and service thereafter to be in force or to 
be provided, and shall fix and prescribe the same by order to be served upon 
every such public utility to be bound.thereby. 

“Whenever the commission shall be of opinion that a public utility is failing 
or omitting, or about to fail or omit, to do anything required of it by law, or by 
order of the commission, or is doing‘anything, or about to do anything, or per- 
mitting anything, or about to permit anything, to be done contrary to, or in 
violation of, law or of any order of the commission, it shall have authority to 
lay the facts before the attorney-general, and to direct him immediately to 
begin an action in the name of the state praying for appropriate relief by 
mandamus, injunction or otherwise” (Rev. Laws (1942), ch. 287, Nos. 22, 40, 
44, amended by Laws 1951, ch. 203, pp. 458, 462; ch. 289 Nos. 1, 39, amended by 
Laws 1951 ch. 203, pp. 464, 471). 


New Jersey 


“The board may, after hearing, upon notice, by order in writing require any 
public utility to furnish safe, adequate, proper service and to maintain its prop- 
erty and equipment in such condition as to enable it to do so. 

“No public utility shall provide or maintain any service that is unsafe, im- 
proper or inadequate, or withhold or refuse any service which reasonably can 
be demanded or furnished when ordered by the board. 

“Observance of the orders of the board may be enforced by mandamus or 
injunction in appropriate cases, or by suit in equity to compel the specific per- 
formance of the order or of the duties imposed by law upon the public utility 
affected by the order” (Stat. Ann. (1940), title 48, Nos. 2-23, 2-41, 3-3, 10-4, 12- 
61, 12-66, 12-88). 


New Mevzvico 


“The commission may prescribe reasonable and adequate service regulations 
and standards of service rendered or to be rendered by any utility, and may pre- 
scribe such regulations for the examination and testing of such service and for 
the measurement thereof. 

“Every public utility shall furnish adequate, efficient and reasonable service. 

“Whenever the commission shall be of the opinion that any person or utility is 
failing or omitting or about to fail or omit to do anything required of it by this 
act or by any order of the commission, or is doing anything or about to do any- 
thing, or permitting anything or about to permit anything to be done, contrary 
to or in violation of this act or of any order of the commission, it may direct the 
attorney-general of New Mexico to commence an action or proceeding in the 
district court in and for the county of Santa Fe, or in the district court of the 
county in which the complaint or controversy arose, in the name of the state of 
New Mexico for the purpose of having such violations or threatened violations 
stopped and prevented either by mandamus or injunction” (Stat. Ann. (1941) 
Nos. 72-519, 72-524, 72-602, 72-1001). 

New York 

“Every (public utility) * * * shall furnish * * * such service as shall be 
safe and adequate and in all respects just and reasonable * * *. 

“If in the judgment of the commission, additional * * * facilities or device 
for use by any (public utility) * * * in connection with (its services) ought 
reasonably to be provided, or any repairs or improvements to or changes in any 
thereof in use ought reasonably to be provided, or any additions to changes in 
construction should reasonably be made thereto in order to promote the secu- 
rity or convenience of the public or employees, or in order to secure adequate 
service * * *, the commission shall, after a hearing either on its own motion or 
after complaint, make and serve an order directing such repairs * * * to be 
made within a reasonable time. * * * 

“Whenever the commission shall be of the opinion that a (public utility) * * * 
is failing * * * to do anything required of it by law or order of the commission, 
* * * it shall direct counsel to the commission to commence an action * * * in 
the supreme court * * * in the name of the commission for the purpose of hav- 
ing such violations * * * stopped and prevented either by mandamus or in- 
junction * * *” (Public Service Law (McKinney, 1939), Nos. 24, 61 (2, 5, 14), 
63g, 63s, 63y (2), 65(1), 66(2), 74, 79(1), 80(4), 87, 89b(1), 89c(4), 89m, 91(1), 
94(2), 97(2), 98, 102, 103; (Supp. 1952) Nos. 26, 45(2), 48, 50, 51, 57, 60a(1)). 
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North Carolina 


“Every public utility shall furnish adequate, efficient, and reasonable service. 

“Whenever the commission, after a hearing after reasonable notice had upon 
its own motion or upon complaint, finds that the service of any public utility is 
unsafe, inadequate, insufficient, unreasonable, or discriminatory, the commis- 
sion shall determine the reasonable safe, adequate, sufficient service to be ob- 
served, furnished, enforced, or employed, and shall fix the same by its order, rule 
or regulation. 

“The commission, whenever in its judgment any public utility has violated any 
law, shall give notice’ thereof in ‘writing to:such corporation, and, if the violation 
or neglect is continued after such notice, shall forthwith present the facts to 
the attorney-general, who shall take such proceedings thereon as he may deem 
expedient” (Gen. Stat. (Michie, 1943), Nos. 62-39, 62-48, 62-63, 62-67, 62-74, 
62-121.9(1, 5), 62-121.48 (12-13) ). 

North Dakota 


“Every public utility shall furnish, provide, and maintain such service, in- 
strumentalities, equipment, and facilities as shall promote the safety, health, 
comfort, and convenience of its patrons, employees, and the public, and as shall 
be in all respects adequate, convenient, just, and reasonable, and without any 
unjust discrimination or preference. 

“Whenever the commission shall find, after hearing, that the rules, regula- 
tions, practices, equipment, appliances, facilities, or service of any public 
utility, or the methods of manufacture, distribution, transmission, storage, or 
supply employed by it are unjust, unreasonable, unsafe, improper, inadequate, 
or insufficient, the commission shall determine the just, reasonable, safe, proper, 
adequae, or sufficient rules, regulations, practices; equipment, appliances, facil- 
ities, service, or methods to be observed, furnished, constructed, enforced, or 
employed, and, after hearing, shall fix the same by its order, rule, or regulation. 

“The commission shall have power: * * * To require them to conform to the 
laws of this state and to all rules, regulations, and orders of the commission 
not contrary tolaw; * * *., 

“To compel obedience to its lawful orders by proceedings of mandamus or 
injunction or other proper proceedings, in the name of the state, in any court 
having jurisdiction of the parties or of the subject matter; * * *” (Revised 
Code (1943), Nos. 49-0401, 49-0202(2, 4), 49-0204, 49-1113, 49-1845, 49-1903). 
Ohio 

“Every public utility shall furnish necessary and adequate service and 
facilities which shall be reasonable and just * * *. 

“Every public utility shall furnish and provide with respect to its business 
such instrumentalities and facilities as shall be adequate and in all respects 
just and reasonable. 

“Whenever the commission shall be of the opinion, after hearing had, as in 
this act provided, that repairs or improvements to the plant or equipment of 
any public utility should reasonably be made, that any additions thereto should 
reasonably be made in order to promote the convenience or welfare of the public 
or of employees, or in order to secure adequate service or facilities, the com- 
mission may make and serve an appropriate order with respect thereto, directing 
that such repairs, improvements, changes or additions be made within a reason- 
able time, and in a manner to be specified therein. Every such public utility, 
its officers, agents and official employees shall obey such order and make such 
repairs, improvements, changes, and additions required of such public utility 
by such order. 

“Whenever: the commission shall be of the opinion that any public utility or 
railroad has failed, omitted or neglected to obey any order made with respect 
thereto, or is about to fail or neglect so to do, or is permitting anythng, or about 
to permit anything contrary to, or in violation of law, or an order of the com- 
mission, duly authorized under the provisions of this act, the attorney general, 
upon the request of the commission, shall commence and prosecute such action, 
actions, or proceedings in mandamus or by injunction in the name of the state, 
as may be directed by the commission, against such public utility or railroad, 
alleging the violation complained of and praying for proper relief, and in such 
case the court may make such order as may be proper in the premises” (Gen. 


oy Ann. (Page, 1946), Nos. 576, 585, 588, 593, 614-12, 614-13, 614-28, 614-67, 
14-86). 
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Oregon 

“Every public utility is required to furnish adequate and safe service, 
equipment and facilities * * *, 

“Whenever the commissioner shall believe that any rate or charge or schedule 
of rates or charges may be unreasonable or unjustly discriminatory, or that any 
service is unsafe or inadequate, or is not afforded, or that an investigation of any 
matter relating to any public utility should be, for any reason made, the com- 
missioner may on his own motion summarily investigate any such matter, with 
or without notice. 

“The commission shall inquire into any neglect or violation of any law of 
this state or any law or ordinance of any municipality thereof by any public 
utility corporation doing business therein, or by the officers, agents or employees 
thereof, or by. any person operating a public utility and shall have the power 
and it shall be its duty to enforce the provisions of this’act as well as all other 
laws relating to public utilities and report all violations thereof to the attorney 
general. Upon the request of the commission it shall be the duty of the attorney 
general or the prosecuting attorney of the proper county to aid in any investiga- 
tion, hearing or trial had under the provisions of this act and to institute and 
to prosecute all necessary suits, actions or proceedings for the enforcement of 
this act or the recovery of penalties payable to the state or the enforcement of 
any law of this state or any law or ordinance of any municipality thereof 
relating to public utilities and for the punishment of all violations thereof” 
(Comp. Laws Ann. (1940), Nos. 112-407, 112-445, 112-472, 112-473, 113-103). 


(2, 


Pennsylvania 


“Every public utility shall furnish and maintain adequate, efficient, safe, and 
reasonable service and facilities, and shall make all such repairs, changes, altera- 
tions, substitutions, extensions, and improvements in or to such service and fa- 
cilities as shall be necessary or proper for the accommodation, convenience, and 
safety of its patrons, employees, and the public. 

“Whenever the commission, after reasonable notice and hearing, upon its own 
motion or upon complaint, finds that the service or facilities of any public utility 
are unreasonable, unsafe, inadequate, insufficient, or unreasonably discrimina- 
tory, or otherwise in violation of this act, the commission shall determine and 
prescribe, by regulation or order, the reasonable, safe, adequate, sufficient, sery- 
ice or facilities to be observed, furnished, enforced, or employed, including all 
such repairs, changes, alterations, extensions, substitutions, or improvements in 
facilities as shall be reasonably necessary and proper for the safety, accom- 
modation, and convenience of the public, and shall fix the same by its order or 
regulation. 

“Whenever the commission shall be of the opinion that any * * * corpora- 
tion is violating, or is about to violate any provisions of this act, or has done * * * 
any act * * * declared to be unlawful; or has failed * * *, to perform any 
duty * * *; or has failed * * * to obey any lawful requirement, regulation, or 
order of the commission; or any final * * * decree made by any court, then and 
in every such case the commission may institute in the court of common pleas of 
Dauphin County, injunction, mandamus, or other appropriate legal proceedings, 
to restrain such violations * * * and to enforce obedience * * *” (Stat. (Pur- 
don’s, 1941), title 66 Nos. 1123, 1171, 1178, 1183, 1842, 1343). 

Rhode Island 

“Every public utility is required to furnish safe, reasonable and adequate serv- 
ice and facilities. 

“If, upon such a hearing and investigation, the division shall find that the 
regulations, practices, acts, plant or equipment, appliances, or service of any pub- 
lic utility, or any condition suffered, permitted or maintained by any public 
utility, is unsafe, or improper, or that the public safety is endangered thereby 
the division shall by order determine the proper regulations, practices, acts, 
plant or equipment, appliances or service thereafter to be in force and to be ob- 
served, maintained and used by such public utility, and may by order, require 
any dangerous or unsafe condition to be removed or remedied. 

“Whenever the said division shall be of the opinion that a public utility, sub- 
ject to its supervision, is failing or omitting, or about to fail or omit, to do any- 
thing required of it by law or by order of the division, or is doing anything, is 
about to do anything, or is permitting anything, or is about to permit anything 
to be done contrary to or in violation of law or of any order of the division, it 
shall direct the attorney-general to commence an action or proceeding in the su- 
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preme court in the name of the division for the purpose of having such violations 
or threatened violations prevented” (General Laws (1938) ch. 122 Nos. 35, 20, 
28). 

South Carolina 

“Every electrical (and telephone) utility shall furnish adequate, efficient and 
reasonable service. 

“Whenever the commission after a hearing had upon its own motion or upon 
complaint, finds that the service of any electrical utility is unreasonable, unsafe, 
inadquate, insufficient or unreasonably discriminating, the commission shall de- 
termine the reasonable, safe, adequate, and sufficient service to be observed, 
furnished, enforced or employed and shall fix the same by its order, rule or 
regulation. 

“Whenever it shall appear that any electrical (or telephone) utility (or any 
railroad corporation) is failing or omitting * * * to do anything required of it 
by law or by order of the commission or is doing * * * anything * * * contrary 
to or in violation of law or of any order of the commission, an action or proceed- 
ing shall be prosecuted in any court of competent jurisdiction in the name of the 
commission, or the state for the purpose of having such violation or threatened 
violation discontinued or prevented, either by mandamus, injunction or other ap- 
propriate relief, * * *” (Code (1952), Nos. 24-91, 24-92, 24-118, 58-201, 58-376, 
58-427, 58-432, 38-864, 58-1031, 58-1032, 58-1191, 58-1192, 58-1313). 


Om 


South Dakota 

“The Public Utility Commission shall have authority to require any common 
earrier doing business in the state to install any facility necessary for the safety, 
convenience and accommodation of the public including telegraph lines and in- 
struments and operators therefor, and telephone lines and instruments. 

“Whenever in the judgment of the Public Utility Commission it is necessary 
for the public safety, such Commission may require, at all railroad crossings, 
junctions and drawbridges in the state, the establishing of interlocking devices 
or such other safety appliances as are necessary for the protection and safety of 
the traveling public. * * * 

“Whenever any common carrier violates or neglects to obey any order made 
by the commission * * * the * * * commission * * * may apply to the circuit 
court of any county * * * for a writ of mandamus for the enforcement of such 
order” (Code (1939), Nos. 52.0202, 52.00259, 52.0304, 52.0940). 

Tennessee 

“The commission shall have power, after hearing upon notice by order in 
writing, to require every public utility to furnish safe, adequate and proper service 
and to keep and maintain its property and equipment in such condition as to 
enable it to do so. 

“No public utility shall: * * * Adopt, maintain, or enforce any regulation, 
practice, or measurment which shall be unjust, unreasonable, unduly preferential 
or discriminatory, nor shall any public utility provide or maintain any service 
that is unsafe, improper, or inadequate, or withhold or refuse any service which 
can reasonably be demanded and furnished when ordered by said commission. 

“It is made the duty of the commission to see that the provisions of this 
chapter and all laws of this state concerning railroads and other public service 
companies are enforced and obeyed, and that violations thereof are promptly 
prosecuted, and all penalties due the state therefor collected. 

“Said commission shall report all such violations with the facts in their 
possesion to such district attorney and request him to institute the proper pro- 
ceedings” (Code Ann. (Williams, 19384, Replacement, vol. 4, 1941), Nos. 5438, 
5489, 5451, 5452(¢), 5501.11). 


Teras 


“The commission shall see that each railroad corporation * * * shall main- 
tain its roadbed and track in such condition as to enable it to perform all of its 
duties as a common carrier with reasonable safety to persons and property 
carried by it and its employees and with reasonable dispatch. 

“The commission shall: * * * See that all laws of this State concerning rail- 
roads are enforced and that violations thereof are promptly prosecuted and 
penalties due the State therefor are recovered and collected; and report all 
such violations with the facts in its possession to the Attorney General or other 
officer charged with the enforcement of the law. It shall investigate all com- 
plaints against all railroad companies. Suits between the State and a railroad 
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shall have precedence in the courts” (Civil Stat. Ann. (Vernon’s, 1925), Nog, 
6446, 6448 (10, 11), 6492, 6506). 
Utah 

“Every public utility shall furnish, provide and maintain such service, instru- 
mentalities, equipment and facilities as will promote the safety, health, comfort 
and convenience of its patrons, employees and the public, and as will be in all 
respects adequate, efficient, just and reasonable. 

“The commission shall have power, by general or special orders, rules or 
regulations, or otherwise, to require every public utility to construct, maintain 
and operate its line, plant, system, equipment, apparatus, tracks and premises 
in such manner as to promote and safeguard the health and safety of its em- 
ployees, pasengers, customers and the public, and to this end to prescribe, among 
other things, the installation, use, maintenance and operation of appropriate 
safety or other devices or appliances, including interlocking and other protec- 
tive devices at grade crossings or junctions, and block or other system of 
signaling, and to establish uniform or other standards of construction and equip- 
ment, and to require the performance of any other acts which the health or 
safety of its employees, passengers, customers or the public may demand. 

“The commission shall see that the provisions of the Constitution and statutes 
* * * affecting public utilities, the enforcement of which is not specifically vested 
in some other officer or tribunal, are enforced and obeyed, and that violations 
thereof are promptly prosecuted and penalties due the state therefor recovered 
and collected; and to this end may sue in the name of the state * * *” (Code 
Ann. (1953), 54-3-1, 54-3-28, 544-7, 544-8, 544-14, 54-644, 546-13, 546-21, 
54-7-21). 

Vermont 

“Each company * * * shall be required to furnish reasonably adequate sery- 
ice, accommodation and facilities to the public. 

“The commission * * * shall have * * * jurisdiction in all matters respect- 
ing * * * (9) the manner of operating railroads and conducting the business 
thereof so as to be reasonable and expedient and to promote the security, con- 
venience and accommodation of the public and to prevent violations of law 
* * *” (Stat. (1947), Nos. 9318(9), 9366(3), 9369). 

Virginia 

“No railroad, nor any person, firm or corporation operating any railroad 
shall hereafter construct or erect any track, building, sign, guide post, switch 
stand or structure of any kind unless there is sufficient clearance provided for 
the safety of any employee or servant in the normal and customary operations 
of such railroad or any part thereof. The State Corporation Commission may 
inspect any such track or structure of any railroad in this State, and upon 
complaint, or on its own motion and after timely notice to the railroad com- 
pany affected and a hearing thereon, by proper order or orders, may require 
any railroad to make such changes as may be found necessary to safeguard 
and preserve the safety of its employees, servants and the general public. 
Provided, however, that this section shall not apply to any track, building, 
sign, guide post, switch stand, or structure of any kind in existence prior to 
January 1, 1953, nor to any private or industrial siding; provided, further, 
however, that any private or industrial siding constructed after January 1, 
1953, shall, as far as practical, conform to the foregoing provisions” (No. 56- 
417.1 approved April 8, 1952) 


Washington 


“* * * Every common carrier shall construct, furnish, maintain and provide 
safe, adequate and sufficient service facilities, trackage, sidings, railroad con- 
nections, industrial and commercial spurs and equipment to enable it to promptly, 
expeditiously, safely and properly receive, transport and deliver all persons or 
property offered to or received by it for transportation, and to promote the 
safety, health, comfort and convenience of its patrons, employees and the 
public. 

“Every gas company, electrical company and water company (and telegraph 
and telephone company) shall furnish and supply such service, instrumentalities 
and facilities as shall be safe, adequate and efficient, in all respects just and 
reasonable. 

‘“‘Whenever the commission shall, after a hearing had upon its own motion or 
upon complaint, find that additional tracks, switches, terminals, terminal facili- 
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ties, stations, motive power or any other property, apparatus, equipment, facili- 
ties, or device for use by any common carrier in, or in connection with the 
transportation of persons or property, ought reasonably to be provided, or any 
repairs or improvements to, or changes in, any theretofore in use ought reasonably 
be made thereto, in order to promote the security or convenience of the public 
or employees or in order to secure adequate service or facilities for the trans- 
portation of passengers or property, the commission, may, after a hearing either 
on its own motion or after complaint, make and serve an order directing such 
repairs, improvements, changes or additions to be made.” 

Similar provisions as to repairs are applicable to gas, electric, and water 
plants, and telegraph and telephone facilities. 

“Whenever the commission shall be of the opinion that any public service 
company is failing * * * to do anything required of it by law, or by order * * * 
of the commission * * * it shall direct the attorney general to commence an 
action or preceeding in the superior court of * * * any county * * * in the 
name of the state on the relation of the commission for the purpose of having 
such violations or threatened violations stopped and prevented, either by 
mandamus or injunction” (Rev. Code(1952), Nos. 80.04.240, 80.04.260, 80.04.470, 
80.28.010, 80.28.130, 80.36.080, 80.36.090, 80.36.260, 81.04.260, 81.04.460, 81.28.010, 
81.28.240, 81.44.010, 81.80.020, 81.80.1380). 

West Virginia 

“Every public utility subject to this chapter shall establish and maintain ade- 
quate and suitable facilities, safety appliances, or other suitable devices, and 
shall perform such service in respect thereto as shall be reasonable, safe and 
sufficient for the security and convenience of the public, and the safety and 
comfort of its employees, and in all respects just and fair, and without any un- 
just discrimination or preference.” 

“The commission may compel obedience to its lawful orders by mandamus or 
injunction, or other proper proceedings in the name of the state” (Code Ann. 
(1943) Nos. 2554, 2562(2), 2563, 2573, 2577(1), 2577(6), 2577(12), 2577 (24j). 
Wisconsin 

“Every public utility is required to furnish reasonably adequate service and 
facilities. 

“If, after investigation, the commission shall determine that public safety 
requires it, the commission may order the railroad to install, operate and main- 
tain a block system or other safety device or measure as may be necessary to 
render the operation of such railroad reasonably safe. 

“The commission shall inquire into the neglect or violation of the laws of 
this state by railroads and public utilities and shall have power and it shall 
be its duty to enforce all laws relating to railroads or public utilities, and 
report all violations thereof to the attorney general * * * Upon request of the 
commission, the attorney general or the district attorney of the proper county 
shall aid in any investigation, hearing or trial had under the provisions of 
those chapters and shall institute and prosecute all necessary actions or pro- 
ceedings for the enforcement of all laws relating to railroads or public utilities 
and for the punishment of all violations thereof * * *” (Stat. (1949) Nos. 
194.02, 195.03 (18), 195.07, 195.26, 195.27, 196.03(1) ). 

Wyoming 


“The service and facilities of every public utility shall be adequate and safe 
and every service regulation shall be just and reasonable. 

“All instrumentalities, equipment, plant and facilities furnished, employed 
or used by any public utility, shall in all respects be adequate and efficient, and 
the construction, operation and use thereof, shall be such as shall prevent injury 
to property, and as shall promote the safety, health, comfort, and convenience 
of its patrons, employees and the public, and to this end, the commission may 
make rules and regulations governing the construction, maintenance and opera- 
tion of telephone, telegraph, trolley, electric light and power lines hereafter built 
within this State, and shall by rule adopt as the standard of such construction, 
operation, and maintenance the provisions of the current edition of the Na- 
tional Electrical Safety Code. Said commission shall also have the power to 
direct the manner by which all utilities shall cross public highways and other 
utilities and by which public highways shall cross the utilities and to prescribe 
methods of approach and crossing that shall secure safety to the public; * * * 

“Whenever the commission shall be of the opinion that any public utility 
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is failing or omitting, or is about to fail or omit to do anything required of it 
by this Act or by any order of the commission, or is doing anything or is about 
to do anything or permit anything to be done contrary to or in violation of the 
provisions of this Act, or of any order of the commission, it may begin and 
prosecute in any district court of this state an appropriate action in law or in 
equity to remedy or to prevent such real or proposed violation’ (Comp. Stat, 
Ann. (1945), Nos. 64-212, 64-214 (as amended by Laws 1947, ch. 127), 64-314). 

Mr. Leigury. We believe that the necessity for such a provision of 
law is almost. self-evident in view of the effect which the enactment of 
section 13a has had upon the right and authority of the several States 
to regulate passenger-train service within their borders. The provision 
is protective of the railroads since it requires no more than “reasonable 
efforts” to serve the public in the maintenance of passenger-train 
operations and it is protective of the public in that it would require, 
at least, “reasonable efforts” on the part of the railroads to provide 
that service. 

A reasonable effort to furnish adequate passenger service is all the 
public has a right to expect but it does have that right. S. 3020 
would protect that right and nothing more. Experience demonstrates 
beyond argument that unless that “right is statutorily protected it 
will be ionored. 

I cannot emphi \size too strongly the imperative need for the prompt 
enactment of S. 3020. Unless the Congress desires to permit the 
continued self-regulation of railroad passenger service with all that 
such self-regulation implies, S. 3020 or substantially similar legisla- 
tion must be enacted. If this is not done, many if not most or all of 
the railroads of this country will eventually cure os passenger deficit 
by eliminating passenger service, and no one can say with reason 
that section 13a does not sanction the eventual tot al extinction of that 
service. 

Now, if I may, I would like to comment briefly upon one or two 
of the cases that the Commission has decided. One case was discussed 
before this committee previously by several Senators and Commis- 
sioner Tuggle 

Senator Smatruers. Mr. Leighty, may I interrupt—this is off the 
record 

(Discussion off the record. ) 

Senator Smaruers. I might say on the record that I very much ap- 
preciate your testimony. 

As has always been the case, it has been very helpful. 

Mr. Leieguty. Thank you, Mr. Chairman. 

In this Southern Pacific case, finance docket 20444, trains 9 and 
10, between San Francisco and Portland, they asked that this train 
be reduced from a daily train to a train operating 3 days per week 
during certain periods of what they called the slack season. 

I am reading from the findings and report of the Commission: 








For the entire year the daily average of revenue passengers, southbound, was 
265, and train 10 northbound, was 201. 
That was the yearly average. 


For the months during which they wished to discontinue the train, February, 
March, April, May, October, and November, there were 196 passengers using 
the train daily southbound and 154 passengers using the train daily northbound. 

Now, certainly the public has not abandoned a train when that 
many passengers use the train daily during the so-called slack season. 
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In addition to that, I wanted to refer to what they call their out- 
of-pocket expense. After charging wages, fuel costs, and locomotive 
costs and other costs of operation they come to an item of car costs, 
$1,482,000 for this particular pair of trains. 

Now, the Southern Pacific Railroad has 16 other pairs of trains 
oper: rating throughout its system, similar trains, to this train, and in 
addition to that, has local passenger-train service which, of course, 
would be included in their car repair expense for the sy stem. 

The California commission challenged the assignment of expenses 
to this particular pair of trains on several bases. 

The report of the commission shows that for the entire year their 
entire passenger-car repair cost was $11,348,000. ‘This train should 
have been charged with approximately six and a fraction percent 
of that amount because there was a total of 16 pair of trains oper- 
ating besides the local trains. That would have been a little over 
$700,000, instead, they charged this pair of trains with $1,482,000 in 
determining the cost of operating this train. 

When the California commission challenged those figures the exam- 
iner said that while there was a question with respect to some of these 
expenses they did not think that any further investigation of these 
costs should be made by the commission. 

The commission said that on the basis of the report which they 
received from their examiner. 

Now, in addition to this $700,000 cost which is definitely question- 
able they have another item listed here, train-mile cost, $205,000. 
There is no indication of what that may be. They have a charge, 
maintenance-of-way and structures, $227,000, and those same main- 
tenance-of-way and structures are going to have to be continued 
whether or not they operate this train. 

Then, not being satisfied with those expenses they show additives, 
just the one word “additives, ” with nothing in here to show what it is 
intended to include, of $578,000. 

So, a total of almost a million and a half dollars, or more than a 
million and a half dollars that were charged to the operation of this 
pair of trains is definitely questionable. 

Senator Casr. Against what loss claimed for the operation ? 

Mr. Letcury. They claimed a loss—well, they did not show the 
loss for 1958, they were not meieived to do that, but they showed the 
projected cost for 1959. 

This hearing was held in the early part of 1959. At that time 
they showed a loss on these trains of $1,912,000 and the California 
commission found in their investigation that the net loss in the 
operation of the train would have been $155,000 before income taxes, 
and after the inelusion of al] other reasonable expense, which in- 
cluded considerable prorated expense, that amount would have been 
517,000 after income taxes. 

Now, that is in their reports. 

Why, when the California commission made that finding, and there 
was such a disparity between the figures, would not the Commission 
make a further investigation to determine whether the figures were 

right or not ? 

When you pick up these investigations of these cases that have 
been reported and you find where one railroad says that its cost of 
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operation is $6 to $7 per train-mile and another railroad, operating 
a similar train under similar conditions, says their cost is $4 or $5 
per mile, or even $3 per mile, why does not the Interstate Commerce 
Commission check and see what a reasonable cost for the operation 
of these trains may be? 

We just say to you that the proper investigation is not being made, 
the examiner’s report is not being made so that we have an opportu- 
nity to file exceptions and raise some of these issues. 

As I said before, until just recently in many of these cases we did 
not have the financial figures until the hearing was being held. 

In another case which they presented they showed the loss in opera- 
tion of this particular train, instead of being almost $2 million, to be 
$837,000 for the same identical year. 

Senator Lauscue. Same State? 

Mr. Letcuty. The same. This was in another case not involving 
this train but it was comparing the operation of the train between 
Oakland and Sacramento with some of their other operations and it 
showed their estimated out-of-pocket expenses of operating various 
passenger trains—and by the way, senting to this exhibit, the City 
of San Francisco streamline train operated at a deficit of $1,144,000 in 
that year, and during a good portion of the year you cannot get a 
reservation on that train unless you make your reservation several 
months in advance. 

Those are some of the reasons why we have no confidence whatever 
in some of these contentions, and in this particular Oakland to Sacra- 
mento train we heard the Commission say before this committee that 
they gave consideration to protests that were made by the public 
with respect to service. 

A man that runs a travel agency in San Francisco who gives the 
railroad better than a hundred thousand dollars’ business each year 
on tours of various kinds, attempted to testify in this Oakland case 
about the lack of cooperation on the part of the railroad in handling 
its passenger train business. 

The examiner refused to let this individual testify. on the basis that 
it did not directly involve the operation of this train between Oakland 
and Sacramento. That was the basis for that. 

Mr. Manoney. I might say, to keep the record clear on this point, 
that the witness to whom Mr. Leighty referred did testify about other 
things, but in attempting to testify regarding the cooperation or lack 
of cooperation with the railroad the examiner did refuse that evidence 
on the grounds that it did not relate directly to the two trains which 
were the subject of the discontinuance proceeding. 

Mr. Leignty. Now, in addition to that, we were told that considera- 
tion was given to what these various State commissions did and what 
was happening in the States in connection with passenger-train service. 

Again, getting back to this Vorthwestern case, finance docket 20488, 
a train between Chicago and Minneapolis, we find that in 1956 the 
carrier filed application with the State of Wisconsin to discontinue 
some 27 or 28 trains in the State of Wisconsin and in lieu thereof 
established some 7 or 8 other trains. 

They told the State that if they were permitted to do that it would 
take care of their passenger train situation in Wisconsin. They 
pointed out other services that were available for certain communities 
when these trains were discontinued. 
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On page 14 of that document we find the following: 


The documentary evidence presented by the protestants included a portion of 
the record of proceedings before the Public Service Commission of Wisconsin 
and an order of that commission of May 10, 1957, authorizing the carrier herein 
to rearrange and discontinue certain passenger-train service in Wisconsin. In 
the proceeding before the Wisconsin commission the carrier herein represented 
that as a part of its proposed revision of service in Wisconsin it would not 
change the schedules of trains Nos. 405 and 406. 


Of course, those were the trains that were supplying other cities 
and communities with service—in some instances the only service they 


had left. 
Listen to this: 





That proceeding commenced on October 25, 1956, and the statements made 
therein— 
of course, by the carrier— 
are too remote to have any relevancy in the instant case. 


In other words, they used the service on this train to secure per- 
mission to discontinue other trains, then they turn around and dis- 
continue this train and the Commission says, “Well, any commitments 
they made to a State commission, if they w ould grant the rearrange- 
ment that we are talking about, isn’t binding on the railroad and is not 
entitled to any consideration.’ 

Now, they say in 1956 that that order was not issued until 1957, 
and this case was decided June 1, 1959, a 2-year period. 

Now, in this case, of course, they show on page 8 the contention of 
the carrier with respect to the operation of this train; the expenses 
are shown to be, in 1957, $2,479,000. However, they filed another 
statement showing the out-of-pocket expenses, and the out-of- pocket 
expenses for that year, instead of being over $214 million, were, 
according to the carriers’ figures, $1,446,000 against revenues of 
$1,401,000. 

The Interstate Commerce Commission did challenge the St. Paul 
terminal expense item and the Minneapclis terminal expense item 
which were included in the out-of-pocket cost, that is, the lower cost 
that was submitted, and amounting to $85, 000, which on that basis 
would show that this pair of trains were not operating at a deficit. 

The study also shows that these trains were handling an average 
of 100 passengers per day in each direction, yet they discontinued the 
investigation, which resulted in the discontinuance of this train, 

In other cases they have not given consideration to the feeder value 
of the line. In a Milwaukee case involving a pair of trains between 
Madison, Wis., and Canton, S. Dak., Financial Docket 20730, the file 
shows that the mail handled between Madison and C hicago that was 
received from this train as a feeder amounted to over $100,000 a 
year, the passengers amounted to some 40,000 passenger revenues be- 
tween Madison and Chicago. 

That is their value as a feeder line amounted to over $50,000 a 
year. 

When those factors were taken into consideration and this feeder 
value reduced to 50 percent of that amount, which is usually used in 
line abandonment cases in determining the cost of handling freight 
traffic, the train would have been practically breaking even. 











156 PROPOSED PASSENGER TRAIN ACT OF 1960 


This train is depriving communities with populations of up to 3,500, 
of any passenger train service whatsoever. 

I challenge the judgment of the Commission in permitting the dis- 
continuance of changes of this kind, but as we said before, there is no 
place that that challenge can be presented with the hope of securing 
necessary relief. 

If a report was required then these towns would have an opportu- 
nity to go into court and challenge the report and order of the Commis- 
sion which they do not have now but which they would have under 
S. 3020. 

Senator Lauscue. Senator, do you have any questions ? 

Senator Casp. No questions, but I do want to say I think this has 
been an extremely helpful morning as far as I am concerned. 

I am sure all the members of the committee feel the same w ay. It 
is a very comprehensive, moderate, and effective presentation. 

Senator Lauscue. I am also grateful for having the benefit of your 
views. And thanks for your presentation. 

There is nothing more then ? 

Mr. Leieuty. No, sir. 

Senator Lauscue. We stand adjourned and the time of the next 
hearing will be announced by Senator Smathers. 

Mr. Lercuty. Thank you, Senator; we appreciate your attention. 

(Whereupon, at 1:05 p.m., ‘the subcommittee was adjourned.) 

(The following letter was subsequently received for the record :) 


CHICAGO & NORTH WESTERN RAILWAY Co., 
Chicago, April 22, 1960. 
Hon. GEORGE A. SMATHERS, 
Chairman, Surface Transportation Subcommittee of the Senate Committee on 
Interstate and Foreign Commerce, U.S. Senate, Washington, D.C. 


DEAR SENATOR SMATHERS: Mr. G. E. Leighty, chairman of the RLEA, in his 
prepared testimony on April 1 before your committee in support of S. 3020, made 
the following statement: 

“Recently the Commission issued an order that required a railroad to con- 
tinue the operation for 1 year of two interstate trains which had been noticed 
for discontinuance. Sixteen days after the Commission’s order was published, 
all mail was removed from the trains (with important revenue losses) and the 
consists of the trains were reduced by the removal of the dining car and other 
ears. Obviously, the railroad desired to reduce the revenues of this train and 
the number of patrons using it to a point where it could, at a later time, point 
to a loss large enough to preclude the Commission requiring its continued opera- 
tion. Since the trains involved leave Duluth and Chicago, respectively, at 
approximately 5 o’clock in the evening the removal of the diner-lounge car has 
created a great inconvenience to passengers and this deters many of them 
from using those’'trains. In spite of this, however, one of the trains departing 
Duluth recently left 22 passengers on the station platform because of lack of 
room on the train.” 

While Mr. Leighty’s statement does not specifically or directly identify the 
railroad, the February 6 issue of the newspaper “Labor” contained an unjust 
charge against the Chicago & North Western Railway so similar to that cited 
by Mr. Leighty that his reference is obviously to our trains 510 and 511 which 
operate in overnight service between Chicago, Ill., and Duluth, Minn. If so, it 
appears that Mr. Leighty was either misinformed or that all of the facts per- 
taining to these trains were not available to him when his statement was pre 
pared. It is our purpose to present these facts to you as they negate completely 
the conclusions and inferences to which his statement gives rise. 

Trains 510 and 511 operated between Chicago and Duluth during the year 
1958 at a net loss of $1,470,406 before interest or return. We petitioned the 
Interstate Commerce Commission on June 18, 1959, pursuant to section 13a (1) 
of the Interstate Commerce Act for authority to discontinue them. The In- 
terstate Commerce Commission, in an Order issued on November 19 in Finance 
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Docket 20681, required us to continue the operation of these trains for a 1-year 
riod. 
Prior to December 6, 1959, which is the 16th day after the above ICC order 


was issued, and to which Mr. Leighty referred, trains 510 and 511 operated on 
the following schedule: 























Read down Read up 

Train 511 Train 510 

6:30 p.m TARV On 4 an cpsep ns bbuicswemmdaqusiue ONIN aig once cnn citeds} eaten Arrive | 8:05 a.m, 

Sy GD EU iinsdnnsssécnensadenesaeesnen PIE ic a citenieneiinbeetemnteeanheetien Leave | 7:30 p.m. 
The train consisted of— 

re OUI a i cach ses fs cde sential mo eae a Chicago-Duluth. 

TN ga cya hak sigs cenessshcnsh gpa padded iceaecacgsbciadesnieaimimiacnma te Do. ' 

meeeruee TOUWAY DOSE OMG. ec nee Altoona, Wis-Duluth. 

NNN oo dha ta ascabbnce Sacamen dete saa casual abou ain Chicago-Duluth. 

SPIN RNIN 2 oes Sate te iS eed See lee ee oe Do. 

NN il lease ch a ill cach neared da tigated Do. 


1 Reduced to 1 sleeper on Nov. 26 because of light traffic. 


While it might be questioned whether dining-car service was at all necessary 
on a train departing at 6:30 p.m. and arriving at destination at 8 a.m., such 
service had been afforded at substantial out-of-pocket losses. However, as I 
shall point out below, the improved and expedited schedule of these trains 
which was placed in effect on December 6, has eliminated completely any need 
for dining-car service. 

No mail has been carried on these trains between Chicago and Duluth since 
December 6, 1959, and no express since January 1, 19860. The mail was di- 
verted by the Post Office Department on its own initiative, over our protests 
and in the face of our earnest request that mail be carried on these trains 
as long as they continued to operate. The decision to divert the mail was 
made solely by the Post Office Department, which, as you know, has complete 
jurisdiction in the routing of mail. 

Our proposal to continue to handle express on trains 510 and 511 was likewise 
declined by the Railway Express Agency, for the reason that it desired to set 
up new distribution methods. Here, too, the routing of express is in the sole 
discretion of the Express Agency. 

The elimination of all mail and express on trains 510 and 511 permitted us, 
however, to improve the passenger service provided by these trains through a 
reduction of their running time, as long station stops while mail and express 
were loaded and unloaded were no longer necessary. AS a result, the schedules 
were shortened, effective December 6, 1959, as follows: 





Read down Read up 

Train 511 Train 510 
I ee ee PRI a w ciciceac bape nigeeaueer ane Arrive | 6:50 a.m, 
ee, 8 WNEVO co ssesdacuedcascsacedoaudic ee Re ee ee Leave | 8:00 p.m, 





This schedule, as you will note, does not involve meal periods, as the departure 
from Chicago and Duluth is well after the dinner hour, and the arrival time at 
the opposite terminal is in advance of a reasonable breakfast hour. Consequently, 
there is no need of a diner-lounge for meal service. 

Mr. Leighty’s statement that “since the trains involved left Duluth and Chicago 
respectively at approximately 5 o’clock in the evening the removal of the diner- 
lounge car has created a great inconvenience to passengers and this deters many 
of them from using those trains” is incorrect as you will note from the above 
improved later and faster schedule. 
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Furthermore, Mr. 8S. C. Jones, our vice president, operations, has made a 
thorough investigation and is unable to find any substantiation of Mr. Leighty’s 
statement that “one of the trains departing Duluth recently left 22 passengers on 
the station platform because of lack of room on the train.” Mr. Jones checked 
the period December 6 (the 16th day after the Commission order was issued and 
to which date Mr. Leighty refers) to February 29, inclusive, and ascertained that 
adequate coach seats were available each day leaving Duluth. Our Duluth 
station forces also have no knowledge of train 510 leaving 22 passengers or, for 
that matter, any passengers on the Duluth station platform because of lack of 
room on the train as alleged by Mr. Leighty. 

Because the true facts are so greatly at variance with the statements made 
by Mr. Leighty in record of the hearings of your subcommittee, we ask that this 
letter also be made a part of that record. 

Sincerely, 
J. R. BRENNAN, 


Try 
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MONDAY, APRIL 25, 1960 


U.S. SENATE, 
CoMMITTEE OF INTERSTATE AND FoREIGN COMMERCE, 
SUBCOMMITTEE ON SPACE TRANSPORTATION, 
Washington, D.C. 

The subcommittee was called to order at 9:15 a.m., in room 5110, New 
Senate Office Building. 

The CuairmMan. The subcommittee will come to order. 

Mr. Breithaupt, I believe, is the next witness, general attorney for 
Association of American Railroads. 

Glad to have you. 


Mr. Breiruaurpr. Thank you, Mr. Chairman. 


The Cuatrman. Would you use that microphone so they can hear 
in the back? 


Mr. Brerrnavurr. Does that seem to be all right, sir? 
The CuHarrMan. Yes, sir. 


STATEMENT OF HARRY J. BREITHAUPT, JR., GENERAL ATTORNEY, 
ASSOCIATION OF AMERICAN RAILROADS 


Mr. Brerruavrt. Mr. Chairman, I have a somewhat lengthy pre- 
pared statement, and I would propose not read all of it to you, but I 


should appreciate your courtesy if it might be incorporated in the 
record as if read. 


The CuHarrMan. We will put the statement in the record in full. 
(The full statement is as follows :) 


My name is Harry J. Breithaupt, Jr., and I am general attorney of the Asso- 
ciation of American Railroads with offices in Washington, D.C. My appearance 
before you today is in behalf of the member lines of that association, by direc- 
tion of its board of directors, and is in opposition to S. 3020. 

I should say at the outset that the railroads will—with the indulgence of this 
subcommittee—tender a number of other witnesses in opposition to these bills, 
dealing more specifically than I could hope to deal (and in many instances with 
greater firsthand knowledge as to individual circumstances) with the several 
features of this proposed legislation that must bear upon your consideration 
of it. 

S. 3020, as you know, is labeled as the “Passenger Train Service Act of 1960.” 
It has been introduced and set for hearing because of dissatisfaction in certain 
quarters with the provisions of section 13a of the Interstate Commerce Act. 
Those provisions, as you also know, have to do with the discontinuance or 
change of the operation or service of trains and railroad ferries; and in their 
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present form became a part of present law as the result of the enactment (on 
August 12, 1958) of the Transportation Act of 1958. 

What I want to emphasize, though, and what I fear you may not fully 
realize, is that 8S. 3020 is designed to effect much more than a mere tightening up 
of the present provisions of section 13a of the Interstate Commerce Act. It 
is designed to be much more, indeed, than a mere repealer of section 18a. Under 
the guise of providing a remedy for certain alleged faults that its principal 
backers (and I will come back in a moment to identify the principal backers) 
profess to see in section 13a as its provisions now stand written in the Interstate 
Commerce Act, 8. 3020 would in point of fact substitute a far-reaching, burden- 
some, and destructive scheme of unnecessary regulation and control of railroad 
passenger service, equipment, and facilities. Every aspect and virtually every 
detail of passenger service, equipment, and facilities would be covered by Goy- 
ernment dictate or decree, including the type and number of cars in a train, 
matters of scheduling, hours of operation of ticket offices, etc., even sanitation. 

I make this point early in my statement, without elaboration at this stage, in 
the hope that sight of it will not be lost, and with the hope that consideration 
of the bill may be kept in proper perspective as discussion of it ensues. Elabora- 
tion and explanation will, with your permission, come a little later. 

I have already mentioned that the present provisions of law as to train dis- 
continuance or change—section 13a of the Interstate Commerce Act—came into 
being as a result of the enactment of the Transportation Act of 1958. That 
statute, remedial in nature, was the direct outgrowth of extensive hearings 
and study devoted by this committee and your counterpart committee in the 
House in 1958 to what was then aptly described as “the deteriorating situation 
of the railroads.” There was, at that time, a most comprehensive investigation 
by you into the reasons for the dangerous ills that threatened the well-being of 
the railroad form of transportation. 

By no means least among the ills found to beset the railroad industry was the 
constantly recurring passenger deficit which, despite the partially curative 
action recommended by this committee and taken by the Congress, remains one 
of the graver problems, if not indeed the most grave, faced by the railroads today. 
The extreme gravity of the passenger deficit problem has been repeatedly ac- 
knowledged, and emphasized by the Congress, the Interstate Commerce Com- 
mission, State regulatory commissions, shippers, and, of course, railroad man- 
agement. 

During 1958 you heard from numerous witnesses on this subject. In your 
report on S, 3778, which became the Transportation Act of 1958, you stated: 

“The subcommittee realized that the railroads’ financial condition results, in 
a large measure, from the general passenger deficit of about $700 million in 
1956 and similar large amounts in recent years” (S. Rept. No. 1647, 85th Cong,, 
2d sess., p. 9). 

It is of interest, too, to recall what the House Committee on Interstate and 
Foreign Commerce had to say in this regard: 

“A major cause of the worsening railroad situation is the unsatisfactory pas 
senger situation. Not only is the passenger end of the business not making 
money—it is losing a substantial portion of that produced by freight operations” 
(H. Rept. No. 1922, 85th Cong., 2d sess., p. 11). 

In its report of May 18, 1959, in the railroad passenger-train-deficit investi- 
gation, made after searching study, the Interstate Commerce Commission had 
this to say: 

“The financial loss is real; it is large and appears to be growing; and it 
endangers the present and future welfare of the railroad industry. 

“* * * if this threat to realization of the objectives of the national transpor- 
tation policy is to be substantially lessened, responsible efforts in this direction 
must reckon with facts as they are” (sheet 96). 

“We continue to believe that the elimination of that deficit, or at least an 
early and substantial reduction below the peak level of 1957, is imperative to 
avoid destructive efforts on the freight-carrying potential of the railroads” 
(sheet 95). 

In the years just before World War II, 1936-41, the annual passenger deficit 
averaged about $245 million. In the postwar years it doubled and tripled. 
According to the Interstate Commerce Commission’s formula, the deficit in 1957 
was $723 million. In 1958 it was $610 million. In 1959 it is estimated to have 
been $500 million. Since 1945 the annual passenger deficits have aggregated 
the overwhelming sum of almost $8 billion. One need not exaggerate, even for 
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purposes of effect, the staggering impact this has had upon the welfare and 
soundness of our national railroad transportation system. 

Faced with the facts as to the passenger deficit, and confronted with the need 
in the public interest of providing a remedy for it, the Congress in 1958 took 
what I have earlier referred to as “partially curative action.” It enacted sec- 
tion 13a of the Interstate Commerce Act. It would not be amiss, I think, to 
refresh your recollection as to the specific reasons for enactment of section 13a. 
I quote from your committee’s report on the Transportation Act of 1958: 

“A most serious problem for the railroads is the difficulty and delay they 
often encounter when they seek to discontinue or change the operation of serv- 
ices or facilities that no longer pay their way and for which there is no longer 
sufficient public need to justify the heavy financial losses entailed. The sub- 
committee believes that the maintenance and operation of such outmoded services 
and facilities constitutes a heavy burden on interstate commerce. 

“Railroad management, it must be understood, is not always free without au- 
thorization to discontinue, curtail, consolidate, or otherwise change services or 
facilities in an effort to deal realistically with unprofitable, deficit-producing 
operations. Generally speaking, such matters fall within the scope of State law; 
and in a great many instances a railroad may not discontinue or change the 
operation of a train or other service or facility without first obtaining per- 
mission to do so from the regulatory authority of the State in which the opera- 
tion is conducted. 

“Without reciting individual cases, the subcommittee is satisfied that State 
regulatory bodies all too often have been excessively conservative and unduly 
repressive in requiring the maintenance of uneconomic and unnecessary services 
and facilities. Even when allowing the discontinuance or change of a service or 
facility, these groups have frequently delayed decisions beyond a reasonable time 
limit. In many such cases, State regulatory commissions have shown a definite 
lack of appreciation for the serious impact on a railroad’s financial condition re- 
sulting from prolonged loss-producing operations. 

“To improve this situation, the subcommittee proposes to give the Interstate 
Commerce Commission jurisdiction in the field of discontinuance or change of 
rail services and facilities similar to the jurisdiction it now has over intrastate 
rates under secton 13 of the Interstate Commerce Act so that when called upon 
to do so it may deal with such matters that impose an undue burden on inter- 
state commerce. This, the subcommittee believes, would protect and further the 
broad public interest in a sound transportation system and would prevent undue 
importance being attached to matters of a local nature” (S. Rept. No. 1647, 85th 
Cong., 2d sess., pp. 21-22). 

The ink was hardly dry on the new law before campaigns were underway to 
repeal section 13a or amend it in various ways that would drastically change it, 
impair its usefulness, and in large part make it unworkable. The principal cam- 
paign in this regard to attain important impetus was, or seemed to be, spear- 
headed by local interests—largely commuter interests. Bills were introduced 
early in the first session of this Congress; and in June and July of 1959 they 
were made the subject of hearings by this subcommittee. 

At that time we appeared in opposition to the bills pending in the Senate and, 
indeed, in opposition to any change in the present law. 

We pointed out that the passenger-deficit problem cannot be regarded as ex- 
clusively, or even principally, a commuter problem. Virtually all passenger- 
carrying railroads, whether or not operating commutation service, incur severe 
deficits from the operation of passenger train service. The principal areas of 
heavy commuter service in the United States are New York-New Jersey, Phila- 
delphia, and Chicago. Only about 15 railroads have any substantial commuter 
service and in 1958 (the last year for which other than estimated figures are 
available) the total passenger deficit for those 15 roads was $265 million, while 
the total passenger deficit for the industry was $610 million. 

We were careful to point out that, despite any implication to the contrary, the 
passenger deficit does, of course, bear heavily—indeed more heavily on those 
railroads that do have commuter service ; but we were at pains to emphasize that 
commutation is principally a problem that varies in nature depending upon local 
conditions. This was recognized in your report on the Transportation Act of 
1958 (S. Rept. No. 1647, 85th Cong., 2d sess., p. 10) where it was concluded that: 

“Solutions to this problem cannot be longer delayed and it is believed that the 
Clarification of the Interstate Commerce Commission’s authority over intrastate 
tates, together with the new authority conferred upon the Commission over sery- 
ice as subsequently explained in this report, will lead to the prompt finding 
of appropriate solutions by local authorities.” 
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We pointed out further that what was predicted is precisely what is happen- 
ing: That after years of inaction and failure to come to grips with the problem, 
the local agencies of government are actively seeking solutions. 

It would serve no useful purpose for me to discuss the various commuter 
plans and experiments that have been developed, and are being developed, at 
the local level. Witnesses other than I, who are to follow me, are much better 
qualified to do so. The only point I mean to make is that in the year and a half 
that has elapsed since the Transportation Act of 1958 became law there has been 
more sincere effort at local levels than ever heretofore. Your prophecy that this 
would be the result of the 1958 act is being borne out. 

I repeat now what we said less than a year ago: That capitulation to local 
interests in whatever efforts they may be making to obtain repeal or amendment 
of section 13a of the Interstate Commerce Act would destroy the progress now 
being made at State and local levels, encourage reversion to the former “do 
nothing” attitude, and all in all make the situation intolerable. 

I said at the outset of my statement that S. 3020 is designed—and obviously 
so—to accomplish much more than a tightening up of section 13a; and that 
under the guise of providing a remedy for what some conceive to be “loopholes” 
or inequities in section 13a as it now stands, the bill would in fact substitute 
therefor a far-reaching, burdensome, destructive, and hitherto unknown scheme 
of unnecessary regulation and control of every aspect of railroad passenger 
service, equipment, and facilities. 

This evidences to me, if indeed evidence is needed, that it is no longer really 
the local interests, the commuter interests, that are spearheading the attack on 
section 13a. The objectives are now much broader. The emphasis has shifted; 
the leadership has shifted. Special interests, yes, but not commuter interests 
now are in the forefront. This is, among other things, a make-work bill—a 
“featherbedding” bill, if you will. It is the most burdensome and onerous bill 
yet proposed in this area. The thinking behind it constitutes an about-face 
reversal of the thinking that led to the enactment of the Transportation Act of 
1958, and section 13a of the Interstate Commerce Act in particular. I said a 
few moments ago that I would identify, if indeed you need identification, the 
principal proponent of the pending legislation. It is railroad labor. 

The scheme of things proposed is not only foreign to the present law; it is 
contrary to the present law. Regulation would be imposed where none exists 
today and where none existed before. Sound principles of regulation would be 
violated. The bill would effectively destroy section 13a as a means of alleviating 
the critical passenger-deficit problem and as a means of ameliorating its 
adverse effects upon interstate commerce—the very purposes for which the 
section was enacted. 

Let us see just what it is that S. 3020 does provide. 

Section 2 of the bill contains declarations of so-called findings, purposes, and 
policy. It is “found” that it is in the public interest to “foster and protect 
the continued development and growth of the railroads * * * which are essen- 
tial to a strong economy in time of peace and to the needs of national defense in 
time of national emergency; * * * are vitally necessary to insure the military 
security of the United States * * *; that it is a recognized part of the railroads 
public obligation and responsibility to provide reasonably frequent, safe, clean, 
and convenient passenger service; that * * * it is essential that the railroads ex- 
ercise all reasonable and proper means of retaining and securing sufficient pas- 
senger patronage to permit continued operation of their passenger services; 
and that * * * the railroads should not be permitted to engage in activities which 
tend to eliminate or discourage patronage of their passenger service. 

Thus a professed purpose of the proposed legislation is to “foster and protect 
the continued growth and development of the railroads. a It would not do so. 
I repeat and emphasize: it would not do so. Instead it would “foster and 
protect” only the development and growth of the railroads’ cancerous passenger 
train deficit already found by the Interstate Commerce Commission to be of 
such proportions as to endanger “the present and future welfare of the railroad 
industry” and to constitute a “threat to realization of the objectives of the na- 

io ransportation policy.” : 

‘ vasa a" penne om on reading this measure, remarked that its tenor is 
in the nature of an indictment or true bill returned against the railroads. | That, 
it seems to me, is a fair characterization of S. 3020. But it is not the railroads 
that have engaged in activities tending to eliminate or discourage patronage of 
their passenger service. On the contrary, it is the activities of Federal, State, 
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and local governments in fostering, encouraging, developing, subsidizing, and 
underwriting with public funds the competitive services of the highways and 
airways. In terms of intercity passenger miles, the travel market increased 
almost 60 percent from 1949 through 1957, but the total for-hire share rose 
by slightly less than @ percent while railroad passenger-miles declined 27 per- 
eent. As the Interstate Commerce Commission found in its railroad passen- 
ger train deficit investigation (May 18, 1959) : 

“The impetus given motor and air travel by Federal, State, and local gov- 
ernment promotional programs has unquestionably operated to the disadvan- 
tage of railroad passenger service. Vast highway, airport, and airway modern- 
ization programs predicated upon anticipated public needs which are now 
underway, as well as a policy for continued subsidy to air carriers, offer little 
solace to an industry which is dependent upon private resources and which has 
witnessed the gradual erosion of its passenger market. It is not suggested that 
such programs are not meritorious and desirable in the public interest, but the 
fact is they do exist; they will, as in the past, have a pronounced impact upon 
railroad passenger service. Yet, there is little evidence of any comparable gov- 
ernmental effort to promote the public interest in railroad passenger service 
or to prevent or to take into account competitive inequalities that may be 
induced by such promotional programs” (sheet 97). 

Let me get on, however, with analysis of the major provisions of S. 3020. 
For an orderly analysis it is necessary to begin at the middle of the bill. 

On pages 7 and 8 of S. 3020, paragraph (24) (a) provides that it shall be the 
duty of every carrier by railroad to exert every reasonable effort to maintain 
sufficient passenger train service to meet the military and civil defense needs 
of the Nation in time of national emergency and to maintain and furnish safe 
and adequate passenger train service to the public, including, among other 
things, the observance of minimum standards of sanitation and comfort in all 
passenger facilities, maintenance of convenient schedules of operation, and the 
maintenance and use of passenger train equipment adequate to assure compli- 
ance with the objectives of the bill. There then follows on page 8 a provision 
that the Interstate Commerce Commission shall investigate claims or com- 
plaints that a railroad has not discharged its duty as above stated and, if it 
so finds, shall prescribe the practice thereafter to be observed by the railroad 
in respect of all of the matters above mentioned. 

Then (on pp. 8 and 9) the Interstate Commerce Commission is directed to 
see that the requirements to which I have referred are met by the railroads and 
to conduct continuous inspection of passenger trains, train service, and re 
lated facilities. The Interstate Commerce Commission inspectors are to make 
reports to the Commission every 30 days. Those reports are to include: 

“* * * the names of all carriers inspected, a description of the physical con- 
dition of each passenger train and related facility inspected with respect to pas- 
senger comfort and sanitation, the consideration of passenger convenience in 
the scheduling of the passenger trains, the inspector’s recommendations to the 
Commission and any other information which the Commission may designate.” 

Are these not make-work provisions? Of course they are. 

On page 7 of S. 3020 the term “passenger train” is defined in such a way as 
to include every type of passenger equipment; the term “passenger train service” 
is defined so as to include all services rendered by means of passenger trains and 
related facilities, including station and ticket facilities; and the term “pas- 
senger traffic” is defined to include everything normally transported by pas- 
senger trains and would certainly include mail, express, baggage, milk, cream, 
and the like. 

Thus, it will be seen that every aspect of passenger service, operations, equip- 
ment, or facilities would be covered by the bill. The consist of the train (that 
is, what type cars and how many shall be placed in the train), the schedule of the 
train, all stations, agencies, ticket offices and the like, and all services provided 
thereby, would all be subject to the provisions of the bill. 

Almost the last vestige of managerial discretion and business judgment would 
be scrapped or usurped. 

Paragraph (23)(a) on page 3 of S. 3020 provides that none of the operations 
or services of any passenger train (as those terms were defined above) could be 
discontinued, in whole or in part, when operating across State lines, until the 
carrier proposing such discontinuance has first applied for and obtained from the 
Interstate Commerce Commission, or from a State regulatory agency having 
jurisdiction, a certificate that present or future public necessity and convenience 
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permit of such discontinuance. Public hearings would be held in the event any 
application is protested. No limitation of time whatsoever within which the 
Commission must decide and act would be prescribed. 

There are several important features of this paragraph (23(a)) that I would 
like to discuss. 

For a proper understanding of the first of these features, one must recall that 
prior to the enactment of section 18a the jurisdiction, if any existed, over pas- 
senger train discontinuance or change was vested in State regulatory authori- 
ties. The evidence adduced before this committee in the 85th Congress on the 
bill that became the Transportation Act of 1958 established the difficulties and 
delays all too often encountered by the railroads when they sought to eliminate 
or curtail unneeded and burdensome passenger services and facilities. 

Generally speaking, such matters fell within the scope of State law and per- 
mission of State regulatory authority was required before such discontinuance 
or change in service could be effected. However, there were several States and 
certain areas of service in which discontinuance, change, or other adjustment 
in passenger train schedules and services could be effected without first obtaining 
State authority. Recognizing the burden imposed upon interstate commerce by 
unneeded and uneconomic services, the Congress enacted section 13a so as to 
afford relief while at the same time carefully preserving to management its 
existing rights. 

Thus, section 13a was written so as to apply only where the proposed discon- 
tinuance or change in service is subject to State constitutions, statutes, or regu- 
latory authority and in such a case to permit, not require, the filing of notice 
with the Interstate Commerce Commission. 

S. 3020 is so drawn as to require the railroads to make application to the 
Interstate Commerce Commission where prior approval by State authority is 
not required. Thus, regulation would be imposed in an area where it has never 
before existed. This is contrary to the spirit and intent of section 13a, which 
was designed to remove obstacles and delays encountered at State levels in 
eliminating unnecessary and uneconomic passenger train operations, and which— 
bearing in mind its purpose and objective—should not be permitted to become 
the vehicle for the imposition of additional burdens and obstacles. 

Moving now to another feature of paragraph (23) (a) on page 3 of the bill, it 
will be observed that any railroad wishing to discontinue, in whole or in part, 
the operation or service of any train operating across State lines would have to 
apply for and obtain a certificate that the present or future public convenience 
and necessity permit of such discontinuance. 

This means, of course, that an affirmative order authorizing discontinuance or 
change of any passenger train, service, or related facility would have to be 
obtained by the railroad applicant. Not so under present section 13a, and for 
very good reasons. Under section 18a, as it is now, any railroad seeking to dis- 
continue or change in whole or in part the operation or service of a train or 
ferry operating across State lines (if its rights in that regard are inhibited by 
State law) may file a 30-day notice of its intention and then, unless otherwise 
ordered by the Interstate Commerce Commission, proceed to carry out its pub 
lished intention. 

This procedure affords the patrons of a passenger train and the communi- 
ties through which the train operates, as well as any others (including railroad 
labor) who have a legitimate interest, all of the protection that is reasonably 
required in the public interest. Upon the filing of the required notice the 
Interstate Commerce Commission may institute, and in most cases has instituted 
and does institute, investigations and public hearings. Commissioner Tuggle 
of the Interstate Commerce Commission has already told you about this. 

Then if the evidence shows that continued operation or service of the train, 
in whole or in part, is required by public convenience and necessity and will 
not unduly burden interstate commerce, the Commission has express power to 
require, and has required, continued operation. 

The proposal in 8S. 3020, to abolish this procedure and substitute a scheme 
under which the railroad applicant would be required to apply for and obtain 
an affirmative order or certificate, has two principal purposes. I should like 
to deal with them both. 

In the first place the proposed requirement has to do with what proponents 
of the bill constantly harp on as the “burden of proof.” They argue that the 
railroad seeking to discontinue or change the operation or service of a passenger 
train should have the burden of proof as to public convenience and necessity. 
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They allege that the present provisions of section 13a({1) permit railroads to 
discontinue interstate passenger train operations without the necessity of 
justifying such action, and that they require the public to prove that con- 
tinuation of a particular interstate passenger train will not be an undue finan- 
cial burden on the railroad. They charge that the present law, then, “enables 
the railroads to discontinue any interstate trains they so desire, whether such 
discontinuances are justified or not.” 

Now the fact of the matter is, as the Interstate Commerce Commission stated 
in its very first decision under section 13a(1), that insofar as administration of 
the present law is concerned the matter is “of more theoretical than practical 
importance.” In Great Northern Railway Co., finance docket No. 20348 (de- 
cided Feb. 6, 1959), it was said: 

“* * * we do not deem it necessary at this time to decide who has the burden 
of proof in investigation proceedings under section 13a(1). In any event, the 
question is of more theoretical than practical importance. It would be con- 
trolling of a decision on the merits only if no substantial evidence were adduced 
or if the evidence were equally balanced. Neither is true in this case. The 
procedure followed during the hearing was conducive to the development of an 
adequate record and afforded a sufficient basis for a just decision. Regardless 
of where the burden of proof lies, a carrier subject to our regulation is expected 
to aid in the disposition of proceedings to which it is a party by making avail- 
able all pertinent facts within its knowledge” (sheet 4). 

The substance of this, or the precise language above, has been repeated by the 
Commission in subsequent decisions. 

Here then is a matter properly described (in terms of administering the law) 
as “of more theoretical than practical importance” that could be of effect only 
in a case where no substantial evidence was offered by any party or where the 
evidence was in absolute balance. So far as I know the Commission has not 
ever had such a case, and I do not believe that it ever will. Surely there is no 
reason to believe that the Commission has been hindered by present law in the 
development of hearing records entirely sufficient and adequate for just de- 
cision. And yet there is a great to-do about it. 

Why is this? Why is there such a hue and cry from some quarters for im- 
posing upon the railroads a requirement that when they seek to discontinue or 
ehange unprofitable passenger operations they must apply for and obtain spe- 
cific authority to do so, based upon an affirmative showing (with concomitant 
legal burden of proof) that “present or future public convenience and necessity 
permit of such discontinuance’? Why is it urged that there be a change in the 
present law which enables a railroad, upon a proper showing, to discontinue or 
change the operation or service of an unprofitable passenger train unless it is 
found that the operation or service in question “is required by public convenience 
and necessity and will not unduly burden interstate commerce” ? 

The main reason from the standpoint of those who are the principal backers 
of S. 3020 is that the effect of the proposed change would be to frustrate the 
original purpose and intent of the Congress when it enacted section 13a of the 
Interstate Commerce Act. That purpose and intent was, of course, to provide a 
partial cure for the recurring passenger train deficit and to ameliorate the ad- 
verse effect upon interstate commerce by providing a workable and expeditious 
means by which unprofitable and burdensome passenger operations and services, 
especially those not needed or used by the traveling public, might be discontinued 
or changed. 

Frustration of that purpose and intent would occur in two ways through the 
proposed change. 

First, though I have said (as did the Interstate Commerce Commission in the 
Great Northern case) that in terms of administering the statute the matter of 
burden of proof in these proceedings is “of more theoretical than practical im- 
portance,” the legal consequences and effect of adopting the approach contained 
in 8. 3020 would be of the most telling importance indeed. Under present law 
and procedures the railroad must come forward with and file with the Interstate 
Commerce Commission a complete history of the train in question including the 
patronage accorded that train, its revenues and its expenses. ‘This is all that is 
peculiarly within the knowledge of the railroad. 
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But the railroad is required to come forward with additional facts and infor- 
mation as well. As the Commission admonished in the Great Northern case 
that I have already cited as the first decision under section 13a : 

“Regardless of where the burden of proof lies, a carrier subject to our regula- 
tion is expected to * * * [make] available all pertinent facts within its 
knowledge.” 

Hence the railroad is required to list specifically and describe the alternative 
transportation that is available. The railroad, then, must and does submit all 
evidence peculiarly within its knowledge, and more too. 

This, in my opinion, is fair enough; and I do not quarrel with it. I want to 
point out, however, that there is from a legal standpoint a considerable differ- 
ence between this “burden of going forward with the evidence,” on the one hand, 
and the “burden of proof” that S. 3020 would impose. Before I go into this 
further, let me paint a little additional background. 

Proponents of this bill argue that what the railroad is required to come for- 
ward with—and does come forward with—is not controlling, and should not be, 
on the broad and general question of public convenience and necessity. And 
they would have the railroad carry the burden of proof on all of the components 
of that broad and general question, for the bill would provide that there could 
be no discontinuance until the carrier had applied for and obtained an aflirmative 
certificate “that the present or future public convenience and necessity permit 
of such discontinuance.” 

What are some of these components of evidence? Witnesses in hearings on 
this subject have from time to time spoken of the type of evidence that they 
deem controlling. Alternative means of transportation have been claimed to be 
unsatisfactorily scheduled, or lacking in reliability, or excessively time consum- 
ing, or too expensive to satisfy users’ needs. It has been said that users will be 
compelled to dispose of their homes and move elsewhere. State and local 
authorities have claimed that property values will fall off and tax revenues 
diminish. They state that long-range municipal and area planning will be dis- 
rupted. They speak of particular downtown areas becoming first overly con- 
gested and then slums. They say that hundreds of millions of dollars would be 
required for additional roads, bridges, and parking facilities. They say that 
States and municipalities could not carry the burden. 

Let us assume that all such things do bear upon the question of public con- 
venience and necessity. How could a railroad proposing to discontinue a train 
conceivably be expected to shoulder the burden of proof in respect of such mat- 
ters as these? None lies within the peculiar knowledge of the railroad, certainly; 
and most fall completely outside of any information available to it. 

Then how about the express provision in this bill (lines 16-20 on p. 5) that 
“in passing upon any proposed discontinuance * * * the Commission shall con- 
sider * * * the effect of the discontinuance upon the military and civil defense 
needs of the Nation and the State or States involved”? How could a railroad 
reasonably be asked to carry the burden of proof on this score? 

But carry the burden of proof in particulars such as these the railroad would 
have to do were this bill to become law, for no discontinuance could occur with- 
out an affirmative finding that public convenience and necessity permit the dis- 
continuance. Since the obligation to apply for and obtain the certificate would 
be that of the railroad, the affirmative duty to establish the essential proof and 
to carry the burden of that proof would fall upon the railroad. 

Clearly, the public, through the National Government, the States, municipali- 
ties, civic organizations, and other public groups, as well as through individual 
users of transportation services, must and should have the burden of proving 
that the operation or service of an unprofitable train is required by the needs 
and convenience of the public. The essentiality of a service—especially of an 
unprofitable service—in a very highly competitive area should be demonstrated 
and proved by those who assert need for it. 

In this highly competitive era, and with many railroads with their backs to 
the wall, why should not those who claim the existence of a need for services that 
are unprofitable and not substantially used be required to bear the burden of 
proof with respect to the existence of that need? 

It is one thing to demand that the railroad have the obligation to come forward 
with the evidentiary matter that is peculiarly within its knowledge, and a good 
bit more besides, but it is a vastly different thing to put upon the railroad the 
entire burden of proof as to all facets of public convenience and necessity. 
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So, I repeat, to shift the burden of proof as here proposed could not help but 
frustrate the purpose and intent of the Congress when it enacted section 13a less 
than 2 years ago. 

Further, as I indicated earlier, there is a second way in which frustration of 
the congressional purpose and intent could occur through adoption of the proposal 
that a railroad seeking to discontinue an unprofitable passenger train would have 
to apply for and obtain an affirmative certificate of public convenience and neces- 
sity permitting discontinuance. It has to do with a matter to which I shall give 
fuller treatment in a moment; but in a word it grows out of the much-to-be- 
feared possibility that a procedure whereby passenger train discontinuance 
through Interstate Commerce Commission channels could be accomplished only 
by means of applying for and obtaining an affirmative order might be thought to 
carry with it the implied power and authority on the part of the Commission to 
impose conditions of one sort or another upon its grant of authority. re 

I refer not exclusively, but in particular, to the possibility that the Commission 
as a condition of its grant of discontinuance authority in a given case might be 
thought to have the power to attach terms for the protection of the interests of 
affected employees. To put this kind of self-defeating price tag on the discontin- 
uance of an unprofitable passenger train no longer needed or used would hardly 
comport with the avowed purpose and intent of the Congress when it wrote 
section 13a into the Interstate Commerce Act. 

This brings me, indeed, to the second of what I said were the two principal 
purposes of the proposal in S. 3020 to abolish the present section 18a procedure 
and substitute a scheme under which the railroad applicant would be required to 
apply for and obtain an affirmative order, or certificate. 

That second principal purpose is to assure that the Commission will have the 
power (a power that it does not now have) to attach terms and conditions to any 
train discontinuance certificate issued by it, including specific job protection 
conditions for employees affected. There is nothing subtle about the approach to 
this matter taken in S. 3020. Paragraph (e) on page 6 of the bill confers upon 
the Commission specific power in this regard. 

This feature of the bill requires something more than passing mention. In the 
context of this bill (i.e., in the light of the broad definitions of “passenger train” 
and “passenger train service’ to which I have already adverted) not a single 
service presently performed by or on a passenger train, or by or in a station, 
depot, ticket office, or any other facility related to the operation of the passenger 
train, could be discontinued or curtailed without authority and generally after 
hearing. The Commission would be empowered to attach conditions protecting 
any affected employee from any financial loss or worsening of conditions of 
employment. 

The conditions that railroad labor seeks to have attached to the discontinu- 
ance or curtailment of passenger service and that would inevitably follow from 
the provisions of S. 3020 are presumably those commonly known as the Burling- 
ton job protection conditions. They provide, in general, that any railroad 
employee who is displaced or placed in a worse position with respect to his 
compensation or to the rules governing his working conditions is to be pro- 
tected and made whole for a period of 4 years. This would be the case even 
though public convenience and necessity, including the effect on labor, no longer 
require operation of the service. 

In its reports under section 13a to date the Commission has taken the posi- 
tion, be it right or wrong, that the effect on labor is part of the equation to be 
applied in determining whether public convenience and necessity require the 
continued operation of a train. If the Commission finds that public convenience 
and necessity, including the effect on labor, require continued operation of the 
train and that such continued operation will not unduly burden interstate com- 
merce, then the train must be continued in service and of course there then is 
no adverse effect on labor. If, on the other hand, the Commission is unable to 
find that public convenience and necessity (including the effect on labor) re- 
quire continued operation of the train, then the train may be discontinued. 

Railroad labor, as you have heard through its spokesman, takes the position 
that repeal of section 13a and the substitution of all that is contained in S. 3020 
is necessary to protect the public and the public interest in train discontinuance 
matters. It takes no practical eye, however, to discern that the real interest of 


railroad labor lies in the maintenance or protection of jobs in unneeded services. 
Let me show the pattern. 
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In Texas & Pacific Railroad Co., discontinuance of service, finance docket 
No. 20461, the Texas & Pacific Railroad Co. was operating two trains on sub- 
stantially the same schedule, one behind the other, and it proposed to con- 
solidate the two trains. The Commission’s report, dated May 12, 1959, stated 
that: 

“Resolutions have been passed by county councils and chambers of commerce 
of communities located on the line and by the Commissioners’ court of Bowie 
County, Tex., favoring the consolidation of the train service herein involved. 

“As previously noted, no protests have been received other than from cer- 
tain carrier employees of trains 225 and 226 who would be adversely affected if 
the related job assignments are eliminated” (p. 7). 

The action of the Texas & Pacific Railroad thus was endorsed by the affected 
public and the only protests were those of railroad labor. (The Commission 
found that the train proposed to be discontinued and consolidated with the 
remaining train was no longer required by public convenience and necessity 
and that continued operation of such would constitute an undue burden on inter- 
state commerce. ) 

I think it is very important to keep always in mind that the conditions which 
have made much passenger train service unneeded and unprofitable have not been 
brought about by railroad management. To the extent that the service of a 
particular train has been outmoded and is no longer needed as a result of 
highway and air transportation, that has been the result of promotional policies 
of government and the expenditure of staggering sums of public money at 
Federal, State, and local levels. If the result of these governmental policies 
has been to make it necessary or desirable in the public interest to discontinue 
the operation of a passenger train, then surely the railroad company involved 
should not be required by law to protect an employee who may be placed in 
a worse position as a result of those selfsame governmental policies. 

There is yet another aspect of the matter. 

Under present law there are three situations in which the discontinuance 
or change in service of a passenger train may be involved: 

(1) If the proposal is not subject to State regulation (and as I have pointed 
out, there are such situations) the discontinuance or adjustment of service may 
be effected without prior authorization from anyone; 

(2) If the train in question operates across State lines and is subject to State 
regulatory authority, the railroad may either apply to the State for permission 
or file a notice with the Interstate Commerce Commission; and 

(3) If the train operates wholly within the boundaries of a single State and 
is subject to State authority, then the railroad must go first to the State 
authority for permission. 

Under the provisions of S. 3020 the railroad, in the first instance cited, would 
be compelled to go to the Interstate Commerce Commission for authority. In 
the second situation mentioned S. 3020 would preserve the right of election, 
either to go to the State authority or to the Interstate Commerce Commission. 
In the third situation S. 3020 would continue to require that the railroad go 
first to the State authority. 

A great many railroads have not found it necessary to utilize section 13a, 
while others have found it essential to do so. The various State commissions 
continue to have train discontinuance cases filed with them and, indeed, where 
the train operates wholly within the confines of a single State such cases must 
perforce be filed first with State commissions. S. 3020 would not change this. 
Obviously it is unrealistic to assume that all such applications will be denied 
by all State commissions. Hence, we have today, and would continue to have 
under §. 3020, discontinuances or adjustments of passenger train service proc- 
essed in some cases by State commissions and in other cases by the Interstate 
Commerce Commission. Whether labor protection conditions would be attached 
or not would depend upon whether the individual case was processed by 
the Interstate Commerce Commission or by the State commissions. 

A given railroad operating several passenger trains between the same points 
might discontinue one under State authority and another under Federal author- 
ity pursuant to S. 3020. Labor conditions would not be attached in the one 
instance but would be attached in the other. Thus, employees adversely affected 
by the discontinuance of a passenger train pursuant to Interstate Commerce Com- 
mission authority under S. 3020 would be protected in their jobs while those 
employees operating the train discontinued pursuant to State authority would not 
be so protected. 
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As a further example of this anomaly, take the case of a passenger train 
operating wholly within the boundaries of a single State. The railroad would 
have to go first to the State authority, and if it were successful no labor condi- 
tions would be attached to the discontinuance. If the railroad were unsuccess- 
ful before the State authority but later successful before the Interstate Com- 
merce Commission, then labor conditions would be attached to the discontinuance, 

Why, railroad employees living side by side in a community—even members 
of the same family—and engaged in identical types of work would receive dif- 
ferent treatment were this bill to become law. Such a law would contribute 
nothing to the public interest or to the interests of public convenience and neces- 
sity, nor could it contribute anything to industrial relations within the railroad 
industry. 

Furthermore, although I have been talking in the limited and simple terms 
of train discontinuances only, bear in mind (as I have already pointed out) 
that the provisions of S. 3020 are not so limited in their application but would 
apply to each and every service performed by or on a passenger train, or by 
or in a station depot, ticket office or any other related facility, and to all em- 
ployees performing services in connection therewith. 

Nothing but choas and confusion could result from the labor provisions of 
S. 3020. Chaos, confusion, and economically wasteful and unwarranted ex- 
pense. Railroads would have to pay (and in the last analysis it would be 
the shippers and the travelers and the general public that would have to pay) 
for work not needed and for work not done. 

The labor provisions of S. 3020 are not for pensions, retirement benefits, or 
unemployment insurance. In this connection, incidentally, it should not be over- 
looked that railroad employees already enjoy more liberal statutory rights in 
these regards than any other class of industrial workers. We have here simply 
a plan to make the railroads pay wages—or the equivalent of wages—for work 
or services which neither they nor the public wants or needs. I do not say 
that there will be, or are, many employees assigned to lower paid jobs or laid 
off because of curtailment of passenger train service; but I do say that every 
dollar paid out under the labor provisions of S. 3020, taken with the dollars 
spent for ever-increasing levels of wages, higher taxes, and increasing costs of 
materials and supplies, will tend to add to the burden borne by shippers and, 
it follows, by the public generally. 

Now this committee has been told, of course, in purported justification of the 
labor protection provisions of this bill, that there is already statutory provision 
for the imposition of labor conditions in “consolidation and merger” cases aris- 
ing under section 5(2) of the Interstate Commerce Act, and that similar condi- 
tions are imposed in cases involving “abandonment of line” arising under sec- 
tion 1(18) of the act. This is so, but it does not tell the whole story. Let me 
explain what I mean. 

Section 5(2) of the Interstate Commerce Act (containing statutory provision 
for labor conditions) applies only to what have been called coordination cases, 
such as mergers, consolidations, and pooling of traffic by carriers, which result 
in improvements in the efficient use of their properties, with consequent in- 
creased earning power to them and improvement in their continuing service 
to the public. This section of the act does not apply in abandonment-of-line 
eases, where in fact the public has first abandoned the railroad, and where the 
railroad attempts to avoid loss by liquidating facilities and services no longer 
used or useful. 

The Interstate Commerce Commission, it is true, unfortunately has by ad- 
ministrative ruling extended this principle of protecting railroad employees to 
those adversely affected by the complete abandonment of all or any portion of a 
line of railroad under section 1(18) of the Interstate Commerce Act, I for one 
have never thought the provisions of section 5(2) (f) of the act to be sound or 
desirable in the public interest, and I entertain even graver doubts as to the 
desirability and soundness of the Commission’s extension of the principle to the 
field of abandonments. Now, no doubt, is not the time to argue that; but 
neither three wrongs nor two wrongs make a right, and further extension of the 
principle to cases involving the discontinuance of unprofitable passenger train 
service would assuredly constitute a further perversion of sound economic 
principle. 

I referred a little earlier, purely in passing, to unemployment insurance. I 
now want to touch upon that subject in somewhat greater detail, for otherwise 
it may escape being taken into account; and it is most pertinent to your con- 
sideration of this legislation. 
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The basic philosophy underlying the payment of unemployment betefits to 
railroad workers under the Railroad Unemployment Insurance Act is the same 
as that dealing with such payments to workers in any other industry. All 
systems pay benefits to workers who have been employed and then become un- 
employed by reason of lack of work. Unemployment due to lack of work may 
come about as the result of technological advances, business decline, competitive 
disadvantages or other conditions which result in unemployment; or, to bring 
the matter home in this instance, the loss of public patronage of passenger trains. 

Let me tell you a little bit about the railroad unemployment insurance system. 

Under the Railroad Unemployment Insurance Act a person is entitled to re- 
ceive benefits because of being unemployed due to lack of work. In order to 
qualify for benefits in a particular benefit year he need have earned only $500 
in wages during his base year. The base year is the calendar year which pre- 
cedes the next fiscal year. By reason of this somewhat odd tie-in between the 
base year and the calendar year a person who works in two consecutive calendar 
years and then becomes unemployed may very well draw benefits in 2 benefit 
years. 

The act sets forth a schedule of daily benefit rates ranging from $4.50 to 
$10.20 a day. The daily benefit rate depends upon the total compensation earned 
in the base year. Any employee earning $4,000 and over receives the $10.20 
rate. However, in addition, there is a provision in the law that says that if 
the daily benefit rate with respect to an employee is an amount less than 60 
percent of his last daily rate of compensation, then the daily benefit rate shall 
be increased to an amount equal to the 60 percent but not to exceed $10.20 a 
day. As you probably know, the minimum contract rate for the large majority 
of railroad employees is $2 an hour or $16 a day. Sixty percent of that amount 
is $9.60 which in effect becomes the practical minimum railroad unemployment 
insurance daily benefit rate. By reason of their base earnings or the 60 percent 
minimum, many employees would be entitled to receive the $10.20 rate which 
totals $51 a week. 

You should bear in mind, too, that the unemployment benefits under the Rail- 
road Unemployment Insurance Act are tax free. 

It might be appropriate to compare the railroad practical minimum daily 
benefit of $9.60 or $1.20 an hour with the present Federal minimum wage of 
$1 an hour. It may be appropriate, also, to remind you that even the most 
liberal bills pending in the Congress in respect of the minimum wage call for 
an increase only to $1.25. 

The Railroad Unemployment Insurance Act has most generous provisions 
regarding the duration of benefits. Any person who qualifies under the act can 
draw up to 26 weeks of benefits in each benefit year. He can draw 26 weeks of 
unemployment benefits or 26 weeks of sickness benefits or a combination of both 
benefits. 

In addition to the standard 26 weeks as benefits for unemployment and for 
sickness, the act provides extended unemployment benefits for certain rail- 
road workers. If an employee has 10 and less than 15 years of service, he is 
entitled to 13 additional weeks of unemployment benefits. If he has 15 years 
and over of service, he is entitled to 26 weeks of additional benefits. In other 
words, the 15-year men can receive 26 weeks of standard benefits plus 26 weeks 
of extended benefits in each benefit year, or a total of 52 weeks of benefits in 
that year. The 10- to 15-year man receives 39 weeks (26 plus 13) of unemploy- 
ment benefits and, of course, if he is sick during the benefit year, he will re 
ceive sickness benefits. Examples could be given in which a 15-year man would 
become unemployed and could receive up to 2 full years of benefits and probably 
at $51 a week. 

Of extreme importance in my opinion is the fact that the railroad unemploy- 
ment insurance account, from which the unemployment insurance benefits to 
which I have referred are paid, is made up entirely of contributions by the 
railroad employers. The employees in no way contribute to that fund. I 
should add parenthetically that the rate of tax paid by the railroads to support 
the fund is much higher than that paid by employers under any of the State 
unemployment systems. 

So, to the extent that unemployment occurs through discontinuance of un- 
profitable passenger train service there is already provision for taking care of 
the employees affected. Congress has already provided what it thinks is proper 
protection for railroaders put out of work by reason of a falling off of jobs. It 
has done so through the Railroad Unemployment Insurance Act, the most gen- 
erous unemployment law in the United States. 
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I think it is fair to say that at least some Members of Congress have realized 
that unemployment insurance benefits for railroad workers have to do with 
whatever employment or unemployment problems may be created by discon- 
tinuance of unprofitable passenger train service. As recently as February of 
last year (1959), Congressman Macdonald of Massachusetts posed the following 
question during the course of hearings before the House Committee on Inter- 
state and Foreign Commerce on legislation that would increase—and did in- 
crease—the level of benefits under the Railroad Unemployment Insurance Act: 

“Mr. MACDONALD. Sir, I was wondering if you had any opinion as to the effect 
of abandonment of service on various eastern lines on the unemployment sit- 
uation. For a concrete example, the Boston & Maine has been abandoning serv- 
ice quite rapidly in my own district and other places in Massachusetts and New 
Hampshire. I was wondering what effect this had on unemployment” (p. 166). 

Mr. Macdonald asked this question of Mr. Lester P. Schoene, the attorney 
then representing and speaking for the Railway Labor Executives’ Association. 

Mr. Schoene replied as follows: 

“Mr. Scuoene. I have very decided opinions on that, Mr. Macdonald. The 
phenomenon that has been most conspicuous, of course, is the abandonment 
of passenger service and the discontinuance or consolidation of trains. That 
is in part due to the ease with which Congress made it possible last year to 
make such abandonments” (id.). 

A little bit later on, Mr. Macdonald asked this question : 

“Mr. MAcpONALD. I appreciate your views, but I was wondering if you had 
any opinion as to the extent of unemployment as related to abandonment of 
services” (id.). 

And Mr. Schoene replied in this wise: 

“Mr. ScHOENE. It is very hard to put any percentage figure on it, Mr. Mac- 
donald. However, I would say that a very substantial portion is attributable 
to abandonment or curtailment of services” (id.). 

So as you see, the House Committee on Interstate and Foreign Commerce in 
considering the need for increased unemployment benefits for railroad workers 
was not unaware of the situation created by discontinuance of unprofitable 
railroad passenger train operations. I realize, of course, that in the Senate (un- 
like the House of Representatives) it is not the Committee on Interstate and 
Foreign Commerce that has charge of railroad unemployment insurance matters. 
It is, rather, in the Senate, the Committee on Labor and Public Welfare. That 
makes no difference in the premise, however. Congress has already provided a 
most liberal system of unemployment insurance for the railroad industry. 

Now, I think it might be worth while to talk to you about one thing that might 
be troubling you. I have had a good bit to say about the unfairness of requir- 
ing the railroads to bear the burden of proof in respect of public convenience and 
necessity as related to an unprofitable passenger service that ought, in our opin- 
ion, to be discontinued. Section 1(18) of the Interstate Commerce Act clearly 
places the burden of proof upon the railroads when it is sought to abandon a 
line of railroad. You will ask, then, why the analogy should not be followed 
and why the railroads should not have the burden of proof when they seek to 
discontinue a passenger operation or service. 

Section 1(18) of the Interstate Commerce Act was enacted in 1920. 
were different then, and the law has never been changed. 

That part of the statute was enacted by the Congress in the latter part of 1919 
and the early part of 1920. I hardly need point out that at that time we did 


not have a great system of highways, nor our great system of airways and air 
carriers. 


Things 


I have spent some time recently in reviewing the legislative history of those 
provisions of the Transportation Act of 1920 that bear on the matter of aban- 
donment of line. Legislative history reveals that the principal interest at that 
time was placed on the construction of new railroads and on the extension of 
existing railroads. It was believed then that the unrestricted right of railroads 
to be built whenever and wherever their promoters thought fit to build them had 
led, and was lending, to a most undesirable result. 

The desire then was to prevent the construction of unnecessary and yarallel 
lines or the construction of railroads merely for the sake of making money on 
the construction. In the matter of abandonment of railroads, it was believed 
then that since communities, cities, and villages had been built along railroads 
and were wholly dependent upon such railroads for public transportation, the 


Interstate Commerce Commission should be given control over the matter of 
abandonment of line. 
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The situation today, of course, is entirely different. New railroads are not 
being constructed and it is most unlikely that they will be. Furthermore, few if 
any communities, cities, or villages are today entirely dependent upon railroad 
transportation. On the contrary, most of them have more transportation than 
they know what to do with. Indeed it is the very existence of alternative forms 
of transportation that has been one of the principal factors in creating the pas- 
senger-deficit problem. Instead of being the chief instrumentality relied upon 
for passenger travel the passenger train has become to a large extent an out- 
moded form of transportation. 

I say this in an effort to have you realize that the procedures under which 
railroads (since 1920) are required to justify their abandonments of line do 
not supply an analogy by which we should be bound today in train-discontinuance 
proceedings. 

I do not want to labor the point, but what we are trying to get at here is a 
workable and expeditious means by which railroads may prune their branches 
and get rid of passenger service that is unprofitable and that is no longer needed 
by or utilized by the public. I ask you again, then, where the ultimate burden 
ef proof should be. 

Some question has been raised, and by the Interstate Commerce Commission 
itself, as to whether or not the time limits presently imposed by section 18a 
are adequate. Commissioner Tuggle, although unequivocally opposing the enact- 
ment of 8S. 3020 as such, has suggested that the 30-day notice period is inadequate 
in that it should be extended to 40 days. He has said to you further that the 
4-month period during which the Commission may require continuance of sery- 
ice pending investigation and hearing should be lengthened to 7 months. I do 
not wish to make too much of a point of this, but it seems to me that the Com- 
mission has not really made its case in this regard. I do not know of any 
proceeding where the Commission has been unduly hampered by the time limits 
now prescribed in section 13a of the act; and I expect that the Commission 
would be the last to make the assertion that it has not been able to fulfill the 
obligations that Congress has imposed upon it. 

I will be frank, however, and say that if the Commission comes before you 
with a justifiable complaint as to shortness of time within which it is required 
to act, I am hardly ina position to quarrel with it on this score. 

Now let us turn to another feature of this proposed legislation. On pages 5 
and 6 of 8S. 3020 in paragraph (d) it is provided that the Commission (in mat- 
ters of this nature) is to consider the “carrier’s revenues from all freight and 
passenger traffic in the State or States in which the carrier operates the train 
or ferry sought to be discontinued, as well as said carrier’s expenses of opera- 
tion in said State or States.” 

This is really retrogressive. Your committee, in 1958, considered this same 
matter, although in slightly different context. At that time there were two re 
cent decisions of the Supreme Court of the United States having to do with 
what ought to be considered in making determinations about the level of intra- 
state rates. The Supreme Court had held that in passing upon the question of 
discrimination against or undue burden upon interstate commerce it was obliga- 
tory to take into consideration, in their totality, all of the revenue and cost 
figures relating to operations within the particular State. This created an im- 
possible situation. Congress recognized that it was an impossible situation. 

Thus, an amendment made to section 13 of the Interstate Commerce Act, 
dealing with intrastate rates, was that the Commission might find discrimina- 
tion against or burden upon interstate commerce without a separation of inter- 
state and intrastate property, revenues, and expenses, and without considering 
in their totality the operations or results thereof of the carrier wholly within 
one State. I am in the position again of not wishing to labor the point. Suffice 
it to say that the reasons for this amendment of the law were set forth in your 
report on the Transportation Act of 1958 (S. Rept. 1647, 85th Cong., 2d sess.) and 
in the conference report on the Transportation Act of 1958 (Rept. 2274, 85th 
Cong., pp. 10-12). The very same reasoning applies to the bill before you now. 
What I mean to say is that 8. 3020 would write back into the law with respect 
to train discontinuances the selfsame requirement that the Congress in 1958 
said would prevent the Interstate Commerce Commission from effectively func- 
tioning in the area of intrastate rates. 

I told you earlier that I ought to identify the principal proponents of the 
legislation you are now considering. Up to this point I may or may not have 
done so, Let us not be deluded about it, the principal proponent of this bill 
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is railroad labor. And that leads me to speak of another aspect of the matter. 

The spokesman for railroad labor has said to you that the real purpose of 
railroad management is to get out of the passenger business. Some of the 
other railroad witnesses whom I expect to follow me will entirely rebut and 
negate this allegation; but I think I should not leave it entirely alone and, 
consequently, want to say a word or two about it. 

It has been charged that present section 13a of the Interstate Commerce Act 
not only provides a means for, but has been used for, slaughter of the railroads’ 
passenger business. What are the real facts here? The facts are that from the 
date of enactment of section 18a as a part of the Transportation Act of 1958, 
or August 12, 1958, until these hearings commenced last month, 67 notices had 
been filed thereunder, affecting 201.6 trains. Forty-eight of the filings involving 
131.6 trains were under section 13a(1) having to do with interstate operations. 
Nineteen of the notices involving 70 trains were under section 13a(2) relating 
to trains operating solely within a single State. 

In the case of the interstate operations, a total of 98.6 trains and 2 ferries 
were discontinued; 4 trains were partially discontinued; the Commission re- 
quired the continued operation of 14 trains; a number of notices were with- 
drawn; and 4 cases involving 8 trains were still pending. (Let me interpolate 
here to say that these figures may, and do, change from day to day; and that 
while the figures I gave you may not be entirely accurate as of this date, I 
believe them to have been accurate as of the end of last month.) 

Investigations were conducted by the ICC with respect to all of these cases 
except those involving five trains and two ferries. In the case of the two ferries, 
the ICC had conducted an extensive investigation regarding their operation 
just prior to the passage of section 13a as a result of applications filed under 
section 1(18), the abandonment section of the Interstate Commerce Act. 

Further, as Commissioner Tuggle testified before your subcommittee on 
March 24, 1960 (transcript pp. 20, 24, 26, 27, 29): 

“Mr. TuaGLe. I would like to say by way of elaboration that under paragraph 
1, we have had 49 proceedings, altogether, that we have instituted investigations 
in 43 of those, and have 1 pending now. 

“In other words, in our 49 proceedings, we have had investigations and pro- 
ceedings in 44 of them. 

“If you will permit me a minute or two, I will mention the five in which we 
did not. 

“Senator SMATHERs. I think it would be interesting for the committee to get 
the benefit of that, why you didn’t have an investigation in those five? 


* * * * * * * 


“Mr. Tuaete. Yes. When I gave the figure of 101, I was mentioning the ones 
which had been discontinued after investigation and hearing. There have been 
seven others discontinued without—no, five others discontinued without hearing 
which I was preparing to explain. 

“Senator SMATHERS. So on the some 50 trains, or 100 trains, whichever way 
you want to call it that have been discontinued under this section, with the 
exception of five, the Interstate Commerce Commission did look at it and did 
approve it? 


“Mr. TuaeGLe. Yes, sir; we studied the application, but we did not hold hear- 
ings.” 


* om * « * * 7. 
“Senator SMATHERS. Where I think you can be helpful to the subcommittee and 
all of us is this statement we hear continually made that the Commission does 
not do anything or have any authority or take any steps in the matter of discon- 
tinuance of trains. 


“Could you explain that under this section 13a, actually what the Commission 
in fact does do? 

“Mr. TuaccLe. Yes, sir; the notice that is filed by the carriers under our rules 
which we have adopted to implement this section, they are required to file a 
number of exhibits which show the service rendered, and the number of passen- 
gers that are entrained and detrained at the intermediate points along the route 
of the passenger train, their operating expenses and revenues are broken down 
as to sources, where it goes and things of that kind. They are quite voluminous 
and give a complete statistical picture of the situation. 
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“Now, that is studied in our Bureau of Finance, and a decision is reached by 
the Division as to whether or not to hold a hearing. Actually, we investigate 
every one, and not only that, Mr. Chairman 

“Senator SMATHERS. Is it safe to say there is no train discontinued, except 
those five, where actually in fact the Commission did not have an investigation? 

“Mr. TucGLe. Had a hearing. We investigated these five, and let me add this: 

“Under our rules, all of these notices or applications filed by the carrier, it is 
not only filed with us, but the same data is filed with the Governor of each State 
through which the train operates, and the Public Service Commisison of that 
State, and copies furnished to the Assistant Postmaster General for Mail, and 
to the Railway Labor Executive Committee. 


66% * aa * * * 





a 

“We have made an investigation in every case. In five of them, we did not 
hold hearings out in the field where the trains were being operated.” 

In the case of the 19 filings under section 13a(2) involving 70 intrastate trains 
there has, so far as I know, been only one decision yet reached. That had to 
do with certain trains of the New York Central on the so-called St. Lawrence 
Division, and was adverse to the New York Central. The balance of these cases 
are still pending, except that one case involving 10 trains was dismissed at the 
request of the petitioner and in that case an application for discontinuance was 
filed with appropriate State authority. 

As a means of measuring the impact of the discontinuances of passenger trains 
under the provisions of the Transportation Act of 1958 upon the total passenger 
service rendered by the American railroads, the following figures may be of 
some assistance: In the month of August 1958 the total passenger train miles 
operated by the railroads amounted to 20,895,960. 

In the approximately 1 year and a half since the passage of the law (i.e., again, 
until last month when these hearings started) the trains discontinued under its 
procedures were such as to have operated only 540,523 train-miles per month. Ex- 
pressed in a percentage, the train-miles discontinued in this period of a year anda 
half amounted to only 2.5 percent of the passenger train-miles operated in August 
1958. 

In terms of number of trains, approximately 3,600 were operating daily in the 
month of September 1959, of which approximately 1,800 might be classified as 
commuter trains (which generally operated only 5 days a week). The elimina- 
tion of 98.6 trains (including both commuter and noncommuter trains) in a year 
and a half does not loom large in comparison. Also, there is, of course, no way 
of knowing exactly how many of these trains would have been discontinued any- 
way through authority granted by State regulatory agencies, but certainly a 
substantial number would have been. 

Now let me go a little bit further. I have attached to this statement a capitu- 
lation of some figures that you should know about. See appendix I. These fig- 
ures will refute, i think, one of the allegations that railroad labor has made. 

If the truth is to be known, and I think it will be known by the time you hear 
the witnesses whom I expect to follow me, the railroads do not wish to abdicate 
the passenger business. To put it in a homely sort of way, everyone in the man- 
agerial end of the railroad business is in that business to produce a profit. And 
if the passenger business can be operated profitably, there is every incentive in the 
world to keep it going and capitalize upon it. 

I know of course that the spokesman for railroad labor has said to you that 
the railroads want to desert the passenger business because it is not as profitable 
as the freight business and therefore ought to be liquidated. But I ask you— 
would the management of any business foresake an operation that only returns a 
profit of X dollars, just because another operation (freight) returns a profit of 
X plus Y dollars? 

It has been suggested to me that I ought to reply in one, two, three fashion to 
the allegations and charges made against railroad management by Mr. Leighty 
in the statement he made before you. Asa matter of fact I had this in mind when 
I undertook the preparation of this statement, but I came to question whether 
it would be worth your time to have me go through such a process. I do, how- 
ever, want to say a word or two about Mr. Leighty’s “pro bono publico” ad- 
vocacy of the country’s interest in the railroads from the standpoint of national 
defense and national emergency. 

He has taken, out of context, a quotation from a report issued last year by 
a subcommittee of the House Committee on Armed Services. Through that 
quotation he has endeavored to make the point (pro bono publico) that national 
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defense and national emergency needs are jeopardized by reason of what little 
freedom the railroads now have to get rid of unprofitable passenger service. 

Iam not expert on the defense or emergency needs of the country with respect 
to transportation, but I would like to read you a paragraph or two from the same 
report to which Mr. Leighty has referred (hearings and report under H. Res. 
19, 1959) : 

“It can be stated, from the data secured in these sessions, the requirements of 
the DOD, developed by the services in support of the approved plans, is con- 
siderably less than prior forecasts and appears to be within reasonable limits of 
the commercial carriers’ capability, without a serious disruption of essential 
civilian activity. The current DOD requirements differ from those stated pre- 
viously by the DOD to various congressional committees and governmental 
agencies interested in this problem. The marked differences between the past 
and today stem primarily from current concepts which provide for changes in 
force structures and from more refined methods of calculation” (p. XVI). 

* * * * * * * 

“In the absence of total requirements, a conclusion as to possible adequacy of 
transportation capability will have to suffice. Since the economy of our country 
in the field of luxuries and pleasure has expanded to such an extent that it now 
claims a much larger share of the transportation pie than at any time in our 
history, the discontinuance of such nonessential industry and travel will release 
for essential use sufficient overall transportation capability to probably support 
the national defense effort in the event of mobilization, if the emergency is not 
of long duration. This conclusion is based in part on the fact that military 
planning, as it is now progressing, based on the data presented at the hearings, 
could call for considerably less transportation than found necessary in the past 
to carry out its mission, due to changes in force structures and the lack of need 
for a large buildup of stockpiles of equipment” (p. XVIII). 

I quote also from the testimony of Maj. Gen. I. Sewell Morris, U.S. Army, 
Executive Director, Military Traffic Management Agency, as follows: (p. 153 of 
the hearings above mentioned). 

“The national rail passenger-carrying capability within CONUS appears to be 
more than sufficient to meet the needs of the military under presently foreseeable 
circumstances. Under certain conditions, military needs for some rail passen- 
ger-carrying items of equipment might increase considerably above normal peace- 
time usage. However, before any final determination as to overall adequacy of 
the system can be made, the requirements of all other claimants against this 
resource must be computed and considered together with those of the military.” 

I have proceeded at great length, I know, especially in view of the fact that 
the railroads have a number of other witnesses to tender to you. I had had in 
mind that I might deal with Mr. Leighty’s observation to the effect that the 
“railroad financial picture” is more favorable now than it has for a long while 
been. 

I understand, however, that Mr. Charles Bergmann of R. W. Pressprich & Co., 
a thoroughly unbiased witness and a true expert in the field of railroad finance, 
has sought your permission to make a statement in that regard. I am perfectly 
willing to yield to Mr. Bergmann’s views about the financial position of the 
railroads. 

I said at an earlier stage in my statement to you, although I may not have 
used these words, that the battle lines as to the legislation you are now consider- 
ing are pretty well delineated. I do not think that I have hidden—at least have 
not tried to hide—the fact that this whole matter now seems to boil down for the 
most part to a management-labor scrap. 

I presume that most of you, if not all of you, have been on the receiving 
end of railroad labor’s sustained propaganda campaign on this bill. Of course 
railroad labor, as I have intimated two or three times in this discussion, is 
before you purportedly to seek after the protection of the public interest. 

I do not wish to discuss that at a very great length, or intended at all, but I will 
invite your attention to just a line or so from the stenographie transcript of the 
hearings on a similar bill when the spokesman for railroad labor was before 
your counterpart House subcommittee just last month. This is taken from the 
transcript of colloquy that occurred between the railroad labor spokesman and 
Congressman Jarman of Oklahoma: 


* x * * * * * 
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“Mr. JARMAN. Let me ask this in a little different way. In each of the 48 
proceedings before the ICC was the association appearing then in opposition to 
the application of the railroad? 

“Mr. LeicGHty. We did appear in opposition in each one of those cases, because 
our people would be hurt in the event that discontinuance were granted and it 
would also deprive the public of service, and in most instances which they were 
using. 

“Mr. JARMAN. Then you took the position in each case that the service should 
be continued? 

“Mr. LeicHty. Or employees protection furnished, yes, sir.” 

Need I say more? 

I judge that studied summation of my comments is not only unnecessary but 
would be superfluous. In a word, the railroads oppose S. 3020, and take the 
position that the present law not only is so drawn as adequately to protect the 
public interest, but without a single exception has been so administered by the 
Interstate Commerce Commission. 


APPENDIX I 


I want to tell you that the impact of the 1958 statute is of no real consequence. 

To date (and I say again that the figures change from day to day) the Inter. 
state Commerce Commission has instituted investigations and conducted public 
hearings on every notice filed with it under section 13a(1) with the exception of 
the Weehawken ferries, a change in the schedule of a train operated by the 
Southern Pacific, and three or four cases that involve a total of five trains. 

Where is the public interest lost here? As of March 23, 1960, 26 railroads had 
filed 67 notices or applications with the Interstate Commerce Commission under 
section 13a. These involved either the discontinuance of, or a change in, the 
service or schedule of approximately 201 trains. Trains generally operate in 
pairs—that is one in each direction. In the figures that I am stating each train 
has been separately counted. 

The railroads of the United States operate upwards of 4,000 passenger trains 
daily. Much of that service is unneeded today. Surely the filings to date, in- 
volving about 5 percent of the total, show no effort at all to destroy passenger 
train service. Moreover, 27 of the 67 filings, involving 107 of the 201 trains, were 
instances where the railroads had been turned down by State commissions or 
where such commissions had not acted within a reasonable time. This is an- 
other of the points upon which I do not wish to elaborate. But I do think you 
ought to have the figures. Soif you will bear with me: 

As of March 23 of this year the Interstate Commerce Commission had rendered 
reports in 36 investigations, involving 109 trains, under section 13a(1) and 
proposed reports had been rendered in 12 instances, involving 40 trains, under 
section 13a(2). Full and adequate public hearings were held; and in all in- 
stances the deficits incurred were substantial. In some instances total revenue 
of the trains was insufficient to pay the mere wages of the train crew. 

Let me go on a little further. 

The records in 29 of the 36 investigations under section 18a(1) have shown 
no public need for the services of the 85 trains involved and the Commission has 
found this to be true. In the other cases, involving 24 trains, the Commission 
has required continued operation, in whole or in part, notwithstanding that the 
services were conducted at a substantial loss. The Commission has held that 
operation at a loss is not fully determinative of public convenience or necessity 
or of undue burden upon interstate commerce. 

I will go a little further with this. 

In 20 of the 29 cases under section 13a(1), in which the ICC has found no 
public need for the services of 40 of the 85 trains mentioned above, the average 
number of passengers per train per day ranged from a low of 2.82 to a high 
of 49.1. 

With respect to the 12 18a(2) cases mentioned above, the examiner has found 
in 11 cases that the Commission should find that the passenger service involved 
is not required by public convenience and necessity and that continuation of 
these trains would constitute an undue burden on interstate commerce. The 
records in eight of these investigations show that the average number of 
passengers carried on a one-way trip range from less than one to about seven. 

I submit that the record negates completely the charge that section 13a is 
being used, or could be used, to destroy passenger train service. 
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Mr. Brerruavurt. For the record, my name is Harry J. Breithaupt, 
the general attorney of the Association of American Railroads with 
offices in Washington, D.C. My appearance before you today is in 
behalf of the member lines of that association, by direction of its 
board of directors, and is in opposition to S. 3020. 

I should say at the outset that the railroads will—with your in- 
dulgence—tender a number of other witnesses in opposition to this 
bill, dealing more specifically than I could hope to deal—and in many 
instances with greater firsthand knowledge as to individual circum- 
stances—with the several features of this proposed legislation that 
must bear upon your consideration of it. 

I don’t need to point out to you, Mr. Chairman, that this bill has 
been introduced by you and a number of other Senators, sir, and set 
for hearing because of dissatisfaction in certain quarters with the 
provisions of the present law, as found in section 18a of the Inter- 
state Commerce Act. Neither need I point out, as you know, that 
these provisions have to do with the discontinuance or change or op- 
eration of service of trains and railroad ferries; and in their present 
form became a part of the present law as a result of the enactment of 
the Transportation Act of 1958. 

But what I want to emphasize to you, Mr. Chairman, and what I 
fear some of the members of the committee might not be fully aware 
of, is that S. 3020 is designed to effect much more than a mere tight- 
ening up of the present provisions of this section of the Interstate 
Commerce Act. It is designed, indeed, to be much more than even 
a mere repealer of section 13a. And under the guise of providing 
a remedy for certain alleged faults that its principal backers—and I 
will come back in a moment, with your indulgence, to identify the 
principal backers—profess to see in section 13a, as its provisions now 
stand written in the Interstate Commerce Act, S. 3020 would in point 
of fact substitute a far-reaching, a burdensome, a destructive scheme 
of unnecessary regulation and control of railroad passenger service, 
equipment, and facilities. Every aspect, and virtually every detail of 
passenger service, equipment and facilities would be covered by a 
Government dictate or decree, including the type and number of cars 
in a train, matters of scheduling of trains, hours of operation of 
ticket offices, even sanitation. 

I make this point early in my statement, Mr. Chairman, without 
elaboration at this stage, in the hope that sight of it will not be lost 
and with the hope that consideration of the bill may be kept in 
proper perspective as discussion of the measure is used. Elaboration 
and explanation, if it is needed, will, with your permission, come a 
little later. 

I have already mentioned that the present provisions of the law as to 
train discontinuance or change in section 13a of the act came into 
being as a result of the 1958 statute. That statute, remedial in nature, 
was the direct outgrowth of extensive hearings and studies devoted 
by the subcommittee of this committee and your full committee and 
the counterpart committee in the House 2 years ago, to what was then 
aptly described, I believe, in your language, Mr. Chairman, as the “de- 
teriorating situation of the railroads.” There was at that time a most 
comprehensive investigation by this subcommittee into the reasons for 


the dangerous ills that threatened the well-being of the railroad form 
of transportation. 
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By no means least among the ills—to refresh your recollection—was 
found to be the constantly recurring passenger deficit which, despite 
the partial curative action recommended by this committee and taken 
by the Congress 2 years ago, remains one of the graver problems, if 
not indeed the most grave, faced by the railroads today. 

I have found it unnecessary, Mr. Chairman, for one as well ac- 
quainted with the situation as you, to point out in detail, to read quo- 
tations from the reports of various committees of the Congress and 
the Interstate Commerce Commission respecting the gravity of the 
railroad passenger-deficit situation. 

Suffice it to say—and I am at the bottom of page 3—that in the 
years just before World War II the annual passenger deficit averaged 
about $245 million. In the postwar years it doubled and tripled; ae- 
cording to the ICC formula the deficit in 1957 was $723 million. In 
1958 it was $610 million. In 1959 it is estimated to have been $500 
million. 

Thus, since 1945 the annual passenger deficits have aggregated the 
overwhelming sum of almost $8 billion. One need not exaggerate, 
sir, even for purposes of effect, the staggering impact that this has 
had upon the welfare and soundness of our national railroad trans- 
portation system. 

Faced with the facts as to the passenger deficit, and confronted 
with the need in the public interest of providing a remedy for these 
facts, the Congress in 1958 took what I have earlier referred to as 
partially curative action, and enacted section 13a of the Interstate 
Commerce Act. The specific reasons, according to the report of this 
committee, is set forth by way of quotation, Mr. Chairman, on page 4 
of my prepared statement. 

The ink was hardly dry on this new law before campaigns were 
underway to repeal section 13a, or to amend it in various ways that 
would drastically change it, impair its usefulness, and in large part 

make it unworkable. The principal campaign in this regard to attain 
important impetus and original impetus was, or seemed to be, spear- 
headed by local interests, largely commuter interests. Bills were in- 
troduced early in the first session of this Congress, and in June and 
July of last year they were made the subject of hearings by your 
Surface Transportation Subcommittee. 

At that time, Mr. Chairman, we appeared in opposition to the bills 
pending in the Senate, and indeed, in opposition to any change in the 
present law. We pointed out to you, then, that the passenger-deficit 
problem cannot be regarded as exclusively, or even principally, a com- 
muter problem. Virtually all passenger-carrying railroads, whether 
or not they operate commutation service, incur severe deficits from the 
operation ‘of passenger train service. 

Principal areas, as you know, sir, having commuter service in the 
United States are New York and New Jersey, Philadelphia, and 
Chicago. Only about 15 of our many railroads have any substantial 
commuter service, and in 1958, the last year for which definite figures 
are available, the total passenger deficit for those 15 roads was $265 
million, while the total passenger deficit for the industry was $610 
million. 

The CuatrmMan. Do we have any figures on last year? Do we have 
any passenger-deficit figures for the year 1959? 
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Mr. Bretrnaurr. They are estimated to have been $500 million, Mr. 
Chairman. 


The Cuatrman. As compared to somewhere around seven or eight 
hundred million in 1957 and 1958? 

Mr. Brerruavrr. 1957, as I recall, sir, was something in excess of 
$700 million. 

The Cuatrman. Last year was a little less? 

Mr. Brerrnavurr. That is correct, yes, sir; down to $500 million. 

The Cuarrman. All right. 

Mr. Brerruaurr. At the time of your hearings a year ago, or a 
little less than a year ago, Mr. Chairman, we were careful to point out 
that, despite any implication to the contrary, the passenger deficit 
does, of course, bear heavily, indeed more heavily, on those railroads 
that do have commuter service, but we were at pains to emphasize 
that commutation is principally a local problem and one that varies 
in nature, depending upon local conditions. 

This was recognized in the report of your committee, where it was 
concluded in 1958 that solutions to this problem cannot be longer 
delayed, and it is believed that the clarification of the Interstate 
Commerce Commission’s authority over intrastate rates, together with 
the new authority conferred upon the Commission over service as sub- 
sequently explained in this report, will lead to the prompt finding of 
appropriate solutions by local authorities. 

Mr. Chairman, we pointed out further that what was predicted is 
precisely what has happened; that after years of inaction and years 
of failure to come to grips with the problem, the local agencies of 
government are now actively seeking solutions. It wouldn’t serve any 
useful purpose for me to discuss the various commuter plans and 
experiments that have been developed, that are being developed at the 
local level. Witnesses other than I whom I expect to follow me are 
much better qualified and have greater familiarity at the local level. 

The only point I mean to make, sir, is that in the year and a half 
that has elapsed since the 1958 act became law there has been more 
sincere effort at local levels than ever heretofore. 

Your prophecy that this would be the case is being borne out. 

I repeat to you now, Mr. Chairman, what we said less than a year 
ago that capitulation to local interests in whatever efforts they 
may be making to obtain repeal or amendment of section 13a of 
the act would destroy the progress now being made at State and local 
levels and encourage reversion at those levels to the former do-nothing 
attitude, and all in all making the situation intolerable. I said at the 
outset of my statement that this bill was designed, and obviously so, 
to accomplish more than a mere tightening up of section 13a, and 
that under the guise of providing a remedy for what some conceive 
to be loopholes or inequities in the law as it presently stands, the bill 
would in fact substitute therefor a far-reaching, burdensome, destruc- 
tive, and hitherto unknown scheme of unnecessary regulation and con- 
trol of every aspect of railroad passenger service, equipment, and 
facilities. 

This evidences to me, gentlemen, if indeed evidence is needed, 
that it is no longer really the local interests, the commuter interests, 
that are spearhearing the attack on section 13a. The objectives are 
now much broader. The emphasis has shifted, the leadership has 
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shifted. Special interests, yes, but not commuter interests now are in 
the forefront of this legislative campaign. 

This is, among other things, a chaleeswork bill, a featherbedding 
bill, if you will; it is the most burdensome and onerous bill yet pro- 

in this area. The thinking behind it constitutes an about-face 
reversal of the thinking that led to the enactment of the 1958 statute 
and section 13a in particular. 

I said a few moments ago that I would identify, if indeed you need 
identification, the principal proponent of the pending legislation. 
Mr. Chairman, it is railroad labor. 

I say that with due deference and due regard, full regard, for the 
statements made before this subcommittee by Senator Case of New 
Jersey and Senator Williams of New Jersey, who unquestionably have 
a sincere interest in this legislation or legislation of this character 
from the point of view of the New York-New Jersey commuter situa- 
tion, and I say it also with due regard for the fact that you have had 
appear before your subcommittee two witnesses from New Jersey 
commuter interests. 

But there is no question about it, the principal proponent of the 
bill is railroad labor. 

The scheme of things proposed here is not only foreign to the pres- 
ent law, it is contrary to the present law. Regulation would be im- 

where none exists today, and where none has ever existed be- 

ore. Sound principles of regulation would be violated. The bill 

would effectively destroy section 13a as a means of alleviating the 

critical passenger-deficit problem and as a means of ameliorating its 

adverse effects upon interstate commerce, the very purpose for which 
the section was enacted. 

Let us just see what it is that this bill does provide. Section 2 of 
the bill contains declarations of so-called findings, purposes, and poli- 
cies. It is found or would be found by enactment of this bill that it is 
in the public interest to foster and protect the continued development 
and growth of the railroads, and a number of other seemingly meri- 
torious purposes. Thus one professed purpose of the legislation is 
to foster and protect the continued growth and development of the 
railroads. It would not doso. 

I repeat and emphasize to you gentlemen, it would not do so. In- 
stead, indeed, it would foster and protect only the development and 
the growth of the railroads’ cancerous passenger train deficit already 
found by the ICC to be of such proportions as to endanger the present 
and future welfare of the railroad industry and to constitute a threat 
to realization of the objectives of the national transportation policy. 

One of my colleagues, Mr. Chairman, on reading this measure re- 
marked that its tenor is in the nature of an indictment or true bill re- 
turned against the railroads. That, it seems to me, is a fair characteri- 
zation of S. 3020. But it is not the railroads that have engaged in 
activities tending to eliminate or discourage patronage of their pas- 
senger service. On the contrary, it is the activities of Federal, State, 
and local governments in fostering, encouraging, developing, subsidiz- 
ing, and underwriting with public funds the competitive services of 
the highways and airways. In terms of intercity passenger miles, the 
so-called travel market increased almost 60 percent from 1949 through 
1957, but the total for-hire share rose by slightly less than 9 percent, 
while railroad passenger miles declined 27 percent. 
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The Interstate Commerce Commission has pointed out in its exten- 
sive and long passenger-train-deficit investigation the impact upon 
railroad passenger service and the welfare of the national transporta- 
tion system, the railroad system in particular, of these vast expendi- 
tures of public funds and this tremendous subsidization of the rail- 
roads’ competitors. But let me get on with analysis of the major pro- 
visions of this bill. 

I say it not facetiously but for an orderly analysis of the bill, it 
is necessary to begin at its middle. 

On pages 7 and 8 of the bill one of the paragraphs provides that 
it shall be the duty of every carrier by railroad to exert every reason- 
able effort to maintain suflicient passenger train service to meet the 
military and civil defense needs of the Nation in time of national 
emergency and to maintain and furnish safe and adequate passenger 
train service to the public, including among other things the observ- 
ance of minimum standards of sanitation and comfort in all passenger 
facilities, maintenance of convenient schedules of operation, and the 
maintenance and use of the passenger train equipment adequate to 
assure compliance with the objectives of the bill before you. 

There then follows on page 8 a provision that the ICC shall in- 
vestigate claims or complaints that a railroad has not discharged its 
duty as above stated, and if the ICC so finds, then it shall prescribe the 
practice thereafter to be observed by the railroad in respect of all 
of the matters above mentioned. 

Then the ICC is directed to see that the requirements to which I 
have referred then are met by the railroads and to conduct continu- 
ous inspection of passenger trains, trains service, and related facilities. 
The ICC inspectors are to make reports to the Commission every 30 
days, and those reports, gentlemen, are to include the names of all 
carriers inspected, a description of the physical condition of each 
passenger train and related facilities inspected with respect to pas- 
senger comfort and sanitation, the consideration of passenger con- 
venience in the scheduling of the passenger trains, the inspector’s rec- 
ommendations to the Commission, and any other information which 
the Commission may designate. 

I ask you, are these not make-work provisions? Why, of course 
theyare. Now, on page 7 

The Cuarman. Arethey what? I didn’t hear you. 

Mr. Brerrnavrt. I said, Mr. Chairman, I asked a rhetorical ques- 
tion as to whether or not these are make-work provisions, and I say of 
course they are. 

The CHatrrman. You mean make work for the inspectors ? 

Mr. Brerrnaurt. Make work for the inspectors, as Commissioner 
Tuggle testified before you 

The Cuamman. I don’t care what Tuggle testified to, I want to 
know what you think about it. 

Mr. Brerrnavurr. My best judgment with respect to the number of 
additional inspectors that would be 

The CuamMan. Sure, you would have to hire additional inspectors. 

Mr. Brerruaupr. An army of them; yes. 

The CHarrman. That is obvious. You wouldn’t make work for 
them. I think if you did do this you would have to hire the inspectors 
consistent with the number of trains running, and their duties would 
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be similar to any other inspector hired in the Government, and the 
numbers of inspectors would be consistent with the amount of work 
they would have to do. 

Mr. Brerrnaupt. Yes, sir. 

The CHarrmMan. It wouldn’t be any make-work situation. This 
isn’t adding to the staff of the ICC people to do something that need 
not be done. I suppose if this provision would be carried out it would 
be similar to the safety inspectors, the ones they have down there. We 
keep them reduced pretty much toa minimum. 

Mr. Brerrnavupt. That is just the point, Mr. Chairman. Where 
are these inspectors going to come from? It has been my experi- 
ence—and I don’t want to make any allegation I can’t back up—it has 
been my experience that ICC safety inspectors, almost all inspectors, 
dealing with the railroads, come from ranks of railroad labor. Their 
attitude with respect to the reports that they make and the recommen- 
dations that they file with the ICC are most sympathetic to railway 
labor, and lead to the making of work for railroad employees. 

The Cuatrman. Then what you are trying to say is that the type of 
men that might be hired as inspectors would be fellows who would do 
something to make work for somebody else ¢ 

Mr. Brerrnavpt. I say that is one aspect of it; Mr. Chairman. I 
think it would take an army of inspectors, in the first place, all of 
whom would be engaged in making recommendations which would 
make work for others. 

To continue, sir, on page 7 of the bill, the term “passenger train” is 
defined in such a way as to include every type of passenger equipment. 
The term “passenger train service” is defined so as to include all serv- 
ices rendered by means of passenger trains and related facilities, in- 
cluding station and ticket facilities; and the term “passenger traffic” 
is defined to include everything normally transported by passenger 
trains, and would certainly include mail, express, baggage, milk, cream, 
and the like. 

The Cuarrman. I think on that point we are belaboring this too 
much. I don’t think this committee or the Congress, or anybody else, 
is going to pass any bill that would require unnecessary or farfetched 
or stupid regulations. This business of testifying about all of the 
extremes that might happen, I think we can pass that aside, because if 
we should pass a bill, I am sure this committee would have in the lan- 
guage in the report or the bill, itself, all sorts of protection against 
that. 

Secondly, I don’t think we can assume that all of the members of the 
ICC are a little bit wild-eyed about this sort of thing. 

Mr. Brerruavrt. No, sir. 

The Cuatrman. The opposition comes here and keeps saying, “This 
might happen, this might happen.” Of course, a lot of things might 
happen in a regulatory body, where you place discretion in the body 
they could do extreme things, but I don’t think we can all sit here and 
seriously discuss what we should or should not do in this legislation by 
merely opposing it by assuming they are going to do all these extreme 
things. 

Mr. Bretruavrt. I would like to agree with you—— 

The Cuatrman. Unless your experience with the ICC has been such 
that they do. I haven’t found them to do that. Once in a while they 
do an extreme thing. I think they are pretty reasonable men, the 
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average of them down there are pretty reasonable fellows. But I 


think we ought to, when we discuss this legislation, we ought to dis- 
cuss the basic things and not come up here and build up all kinds of 
strawmen to knock down, because that was never the intention of the 
committee. 

It might be the intention of some people who would like to have 
that happen, but I think we are reasonable men, too. 

Mr. Brerruavrt. I have no doubt in my mind of it, Mr. Chairman. 

The Cuarrman. I heard some testimony beginning about the ter- 
rible things that might happen if this bill were passed, pointing out 
the extreme things. Well, I think in any piece of legislation where 
you give anybody authority, they can abuse it. But you find around 
here, they might do it once, but they don’t do it twice. 

Mr. BrrerHaurt. I had assumed, since I was the initial or first 
spokesman 

The CuarrMan. Can we assume this in discussing any section deal- 
ing—or any suggestion dealing with an inspection of passenger trains 
that it is only intended to say that the service should be reasonably 
adequate ? 

Mr. Brerrnavret. I am 

The Cuarirman. I think we are all in agreement on that. Now, 
then, we can discuss whether we should have that at all, that inspection. 

Mr. Brerruavrrt. All right, sir. 

The Cuamman. But if we do, why, it is going to be what we mean 
“reasonably adequate.” 

Mr. Brerrnavrt. As the first of the railroad witnesses—— 

The CuarrmMan. Similar to, I suppose every urban center in the 
United States has cities, they have the same provisions on their munic- 
ipal transit service, saying there will be reasonably adequate service. 
That is all we intend to do if we should pass this piece of legislation. 
I think we can have a reasonable discussion as to whether we should 
pass it at all or not. 

Mr. Brerruavrt. I am delighted to have this 

The CHamman. But not for those reasons. 

Mr. Bretrnavpt. I think it is good, Mr. Chairman, to have this 
legislative history on this point. 

t me come then, if you will, leaving the inspection matters for the 
moment, to a paragraph on page 3 of the bill which really gets down 
to the real merits of the legislation, Mr. Chairman. 

The CHarrMan. Yes. 

Mr. Brerrnaurr. Paragraph 23(a) on page 3 of the bill provides 
that none of the operations or services of any passenger train (as those 
terms were defined above) could be discontinued, in whole or in part, 
when operating across State lines, until the carrier proposing such 
discontinuance has first applied for and obtained, from the Interstate 
Commerce Commission, or from a State regulatory agency havin 
jurisdiction, a certificate that present or future public convenience an 
necessity permit of such discontinuance. 

The Cuarrman. Go ahead. 

Mr. Brerrnavrt. Public hearings would be held in the event any 
application is protested and no limitation of time whatsoever within 
which the Commission must decide and act would be prescribed. Sev- 


eral important features of that paragraph I would like with your per- 
mission to discuss. 
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The Cuarmman. That is the sort of testimony I would like to hear, 
because there we get to something I think is an arguable point, the 
burden of proof in this whole matter. I think it is something over 
which reasonable men could disagree. 

Mr. Brerruavurt. For a proper understanding of the first of these 
features of this paragraph that I should like to discuss one must re- 
call that prior to the enactment of section 13a the jurisdiction, if any, 
that existed over passenger train discontinuance or change was vested 
in State authorities. The evidence produced before this committee 
in the 85th Congress on the bill that became the 1958 act established the 
difficulties and the delays all too often encountered by the railroads 
when they sought to eliminate or curtail unneeded and burdensome 
passenger services and facilities. 

Generally speaking, such matters fell within the scope of State law 
and the permission of State regulatory authority was required before 
such discontinuance or change in service could be affected. 

However, and I emphasize this, there were several States and certain 
areas of service in which discontinuance, change, or other adjustment 
in passenger train schedules and services could be affected without first 
obtaining State authority. 

The Cuatrman. Let me ask this question of you? 

Mr. Bretruavpt. Yes, sir. 

The CuHatrman. I should know, but I don’t: Prior to the 1958 
act what was the general rule on burden of proof, first, within the 
State commissions 

Mr. BretrHaupr. Well, my impression is—— 

The CHamrman. I mean generally. 

Mr. BretrHavpt. Generally speaking, in those States where per- 
mission—I don’t know. I can tell you specifically about the State of 
Washington, Mr. Magnuson. 

The CHarmman. All right. 

Mr. BrerruAvrt. In the State of Washington one need not apply 
to the State commission at all, but if the State commission feels on pro- 
test, or I believe even upon its own initiative, after a train has been 
discontinued that there is some question about whether it should have 
been discontinued, then the State commission in the State of Washing- 
ton can institute a hearing at which it will determine whether or not 
to require the railroad to reinstitute the service. 

The Cuatrman. Generally, I would think from that that within the 
State of Washington prior to the 1958 act that the burden of proof or 
the rulemaking there was about the same as we put into the 1958 act 
for the ICC. 

Mr. Brerruavrt. I would judge that 

The Cuarrman. Generally speaking. 

Mr. BrerrHAvpt. That is what I would judge. 

The Cuatrman. Now, were there some States where the procedures 
were similar to what is suggested in this bill, shifting the burden of 
proof prior to the 1958 act? 

Mr. BretrHavrt. I am not familiar enough with the State legis- 
lation. 

The CHarrman. I am not either. But we can find that out. 

Mr. Brerrnavpr. To continue: Recognizing the burden imposed 
upon interstate commerce by unneeded and uneconomical services you 
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enacted section 13a so as to afford relief while at the same time care- 
fully preserving to management its existing rights in those situations 
to which I have already adverted. Thus section 13a was written 
so as to apply only where the proposed discontinuance or change in 
service is subject to State constitutions, statutes, or regulatory author- 
ity and in such a case to permit, and not to require, the filing of notice 
with the Interstate Commerce Commission. 

The bill pending before you now is so drawn as to require the rail- 
roads to make application to the ICC where prior approval by State 
authority is not required. Thus, regulation would be imposed in an 
area where it has never before existed. That is contrary, of course, to 
the spirit and intent of the present law which was designed to remove 
obstacles and delays encountered at State levels in eliminating un- 
necessary and uneconomic passenger train operations and which, bear- 
ing in mind its purpose and objectives, should not be permitted to 
become the vehicle for the imposition of additional burdens and ob- 
stacles. 

Moving now to what I think interests you more, Mr. Chairman, 
it will be observed that any railroad wishing to discontinue, in whole 
or in part, the operation or service of any train operating across State 
lines would have to apply for and obtain a certificate that the 
present or future public convenience and necessity permit of the 
discontinuance. That would mean, of course, as a matter of law, that 
an affirmative order authorizing discontinuance or change of any 

assenger train, service, or related facility would have to be obtained 

y the railroad applicant, on application. Not so under the present 
law, as you know, and for very good reasons. 

Under section 13a as it is now written any railroad seeking to 
discontinue or change passenger services operating across State lines, 
if its rights in that regard happen to be inhibited by State authority, 
may file a 30-day notice of its intention with the ICC and then unless 
interfered with or otherwise ordered by the ICC may proceed to carry 
out under the terms of the present statute its published intention. 

Now, that procedure, we say, affords the patrons of a passenger 
train and the communities through which the train operates, as well 
as any others, including railroad labor, who have a legitimate interest, 
all of the protection that is reasonably required in the public interest. 

The Cuarmman. In other words, it is your best legal opinion that 
passage of 13(a) in the 1958 act set forth the so-called burden of proof 
rule by placing the burden of proof generally speaking upon the 
complainants ¢ 

Mr. BrerrHavurt. Of course the term “burden of proof,” Mr. Chair- 
man, was not used in that statute 

The Cuairman. No, but as a practical matter. 

Mr. Brerrnaupr. As a practical matter, and as a legal matter, 
the way the 1958 statute operates is that the railroad publishes a notice 
of intention to do something, and it is then required to come forward 
with a prima facie case under regulations issued by the ICC. It has 
to show the financial results for the 2 preceding years, has to file its 
balance sheet for the railroad as a whole, it has to describe for the 
information of all concerned what alternative forms of transpor- 
tation there may be, has to come forward with a number of matters 
which are not peculiarly within the knowledge of the railroad, but 
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we don’t quarrel with that. And, having made that case, assuming 
that the ICC does institute an investigation and conduct a hearing 
on protest filed with it, then it is up to someone to rebut the prima 
facie showing that the railroad has made. 

The Cuairman. That is right. 

So, in other words, what we did in 1958 was to lay down the pro- 
cedure and the rules which, as a practical matter, established the 
burden of proof on the other side. 

Mr. Breirnaurr. If you are talking about the strict burden of 
proof in the legal and technical sense, yes, sir. Now, there is in the 
minds of all lawyers a distinction between the burden of going forward 
with the evidence and the burden of proof. 

The Cuairman. I understand that. 

But, in doing so we changed the so-called rules of procedure, there 
were 48 different other rules, were there not? The burden of proof 
in some cases as a practical matter in some States would be on the 
railroads, other States like the State of Washington, it was probably 
the other way. But here we took them all and established this rule- 
making which involves as a practical matter the burden of proof. 

Mr. Brerrnavurr. That is correct; yes, sir; but you did it in light 
of the dissatisfaction that you at that time demonstrated with the 
handling that the railroads were receiving at the hands of State 
commissions in respect of efforts to alleviate the passenger deficit. 

The Cuarmmnan. I think that was one of the bases or justifications 
for what we were trying to do. 

Now, this bill changes that procedure ; that is, if we are getting down 
to the meat of the bill. 

Mr. Brerruaurt. That is the pending bill. 

The Cuarrman. Yes; pending bill, if we are getting down to the 
meat of this argument. It changes that and in one important respect, 
it, in your opinion and I guess in the opinion of everyone, it shifts the 
so-called burden of proof. 

Mr. Brerrnavrt. I think that is very important for reasons which 
I have not yet made clear, I am certain. 

The Cuarrman. That is what you have been discussing here. 

Mr. Brerrnavupt. Yes, sir. 

As we have been discussing, Mr. Chairman, in the first place this 
proposed reyuirement has to do with what proponents of the bill con- 
stantly refer to as the burden of proof. They argue that the railroad 
seeking to discontinue or change the operation or service of the train 
ought to have the burden of proof as to public convenience and 
necessity. 

They allege that the present provisions of the law permit railroads 
to discontinue interstate train operations without the necessity of jus- 
tifying such action, and that they require the public to prove that con- 
tinuation of the particular interstate passenger train would not be an 
undue financial burden on the railroad. They charge then, in a word, 
that the present law enables the railroads to discontinue any interstate 
trains they so desire whether such discontinuances are justified or not. 

Now, the fact of the matter is as the ICC stated in the very 
first. decision it rendered under the present law, that insofar as ad- 
ministration of the present law is concerned the matter is “of more 
theoretical than practical importance.” In the Great Northern case, 
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the first case, it was said, “* * * we do not deem it necessary at this 
time to decide who has the burden of proof in investigation proceed- 
ings under section 13al. In any event the question is of more theoreti- 
cal than practical importance. It would be controlling of a decision on 
the merits only if no substantial evidence were adduced or if the evi- 
dence were equally balanced. Neither is true in this case. The proce- 
dure followed during the hearing was conducive to the development of 
an adequate record and afforded a sufficient basis for a just decision. 
Regardless of where the burden of proof lies, a carrier subject to our 
regulation is expected to aid in the disposition of proceedings to which 
itis a party by making available all pertinent facts within its knowl- 
edge.” 

The substance of that, Mr. Chairman, or the precise language itself, 
has been repeated by the ICC in subsequent decisions. 

Here, then, isa matter properly described in terms of administering 
the law as “of more theoretical than practical importance” that could 
be of effect only in a case where no sabutennidl evidence was offered by 
any party or where the evidence was in absolute balance. So far as I 
know the Commission has not ever had such a case and I cannot 
believe that it ever will. Surely there is no reason to believe that 
the Commission has been hindered by present law in the develop- 
ment of hearing records entirely sufficient and adequate for just de- 
cision, yet there is a great to-do about it. 

Why is this?) Why is there such a to-do about it? Why is there 
such a hue and cry from some quarters for imposing upon the rail- 
roads a requirement that when they seek to discontinue or change 
unprofitable passenger train operations they must apply for and 
obtain specific authority so to do, based upon an aflirmative showing 
with, 1 assume, concomitant legal burden of proof, that “present or 
future public convenience and necessity permit of such discontinu- 
ance’? Why, I ask you, is it urged that there is need for change 
in the present law which enables a railroad, upon a proper showing, 
to discontinue or change the operation or service of an unprofitable 
train unless it is found that the operation or the service in question 
“is required by public convenience and necessity and will not unduly 
burden interstate commerce” ? 

Now, the main reason, Mr. Chairman and other members of the 
committee, from the standpoint of those who are the principal back- 
ers of this bill, is that the effect of the proposed change would be to 
frustrate in large measure the original purpose and intent of this 
committee and of the Congress when it enacted section 13a of the 
Act. This purpose and intent was, of course, as I refresh your recol- 
lection, if I may, to provide a partial cure for the recurring passenger 
train deficit and to ameliorate the adverse effect of that deficit upon 
interstate commerce by providing a workable and an expeditious means 
by which unprofitable and burdensome passenger operations and serv- 
lees, especially those not used or needed by the traveling public, might 
be discontinued or changed. 

Frustration of your purpose and intent would occur in two ways 
through this proposed change. First, although I have said, as did 
the ICC in the Great Northern case, that in terms of administering the 
statute the matter of burden of proof is of more theoretical than of 
practical importance, the legal consequences and effect of adopting 
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the approach contained in the pending bill would be of the most 
telling importance indeed. Under present law and procedures the 
railroad has to come forward with and file, as I have said, with the ICC 
a complete history of the train in question, including the patronage 
accorded that train by the public, the revenues of the train and its ex- 
penses; and that is all, gentlemen, that is peculiarly within the know]- 
edge of the railroad. 

The Cuarrman. In the Great Northern case—you correct me if you 
think I am wrong—as I read that case, what they said there was in 
effect—and they used the words that this question of burden of proof, 
after evidence was all in, became more theoretical than practical, 
it didn’t make much difference as long as all the evidence was in? It 
didn’t make much difference who took the affirmative either way? 

Mr. Bretruavrt. I believe that is a sound understanding. 

The Cuarrman. In effect that is my interpretation. 

Mr. BreirHavurpt. That is a sound construction. 

The CuHatrman. Yes. 

Mr. Brerrnaupt. As I have said, on these financial matters the 
railroad has to come forward and those are the only matters that are 
peculiarly within the knowledge of the railroad, but the railroad under 
ICC rule is required to come forward with additional facts and infor- 
mation as well. I point out to you that, as the Commission admonished 
in the Great Northern case to which you have just referred, regardless 
of where the burden of proof lies a carrier subject to its regulation is 
expected to make available all pertinent facts within its knowledge 
and, hence, the railroad under 1eC regulations is required to list spe- 
cifically and describe among other things the alternative means of 
transportation available to the public. The railroad, then, must and 
does submit all evidence peculiarly within its knowledge, and more, too. 

This in my opinion is fair enough and I do not quarrel with it. I 
want to point out, however, that there is from a legal standpoint a 
considerable difference between this burden of going forward with the 
evidence on the one hand and the burden of proof that the pending 
bill would impose, on the other hand. Before I go into that further 
let me paint just a little additional background so that we will under- 
stand it better. 

Proponents of this bill argue that what the railroad is required to 
come lowest with and does come forward with is not controlling, and 
should not be, on the broad and general question of public convenience 
and necessity; and they would have the railroad carry the burden of 
proof on all of components of that broad and general question, for the 
bill would provide that there could be no discontinuance until the car- 
rier had applied for and obtained an affirmative certificate that the 
present or future public convenience and necessity permit of such 
discontinuance. 

What are some of the components of this evidence to which they 
refer? Witnesses in hearings on this subject have from time to time 
spoken before this subcommittee of the type of evidence that they 

eem controlling. Alternative means of transportation have been 
claimed to be unsatisfactorily scheduled, or lacking in reliability, or 
excessively time-consuming or too expensive to satisfy users’ needs. 
It has been said that users would be compelled to dispose of their 
homes and move elsewhere; State and local authorities have claimed 
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that property values would fall off, and that tax revenues would 
diminish. 

They state that long-range local planning would be disrupted. 
They speak of particular downtown areas becoming first overly con- 

sted and then slums. .They say that hundreds of millions of dol- 
lars would be required for additional roads and bridges and parking 
facilities. They say the States and municipalities couldn’t carry the 
burden. 

Well, let’s assume, without admitting, that all such things do bear 
upon the question of public convenience and necessity. How, I ask 
you, how could a railroad proposing to discontinue a train conceivably 
be expected to shoulder the burden of proof in respect of such matters 
as these? None lies within the peculiar knowledge of the railroads, 
certainly, and most fall completely outside of any information that 
jsavailable to them. 

Then how about the express provision in the bill on page 5 that “in 
passing upon any proposed discontinuance * * * the Commission 
shall consider * * * the effect of the discontinuance upon the mili- 
tary and civil defense needs of the Nation and the State or States 
involved”? How could a railroad reasonably be asked to carry the 
burden of proof on that score? But carry the burden of proof in 
particulars such as these the railroad would have to do, were this bill 
to become law, for no discontinuance could occur without an affirmative 
finding on the part of the Commission that public convenience and 
necessity, including these things to which I have referred, permit the 
discontinuance. 

The Cuarrman. I think you make a point there, that if the De- 
partment of Defense would say that a certain portion of a railroad 
was necessary for national defense, I don’t know how anyone could 
argue with them about that, because they would have many reasons, 
some of which might be even classified. 

Mr. Bretrnaurr. You are absolutely correct. I am just showing 
you the absolute 

The Cuarrman. But there again we have to assume that the De- 
partment of Defense, when they make such a finding—we have to as- 
sume that they are doing it wisely. Maybe they aren’t, I don’t know. 

Mr. Brerrnavurt. We have to make that assumption, it is true, Mr. 
Chairman. Yet my observation 

The Cuatrman. I think that would pose, I agree with you, I don’t 
know how you could answer that if they said so. 

Mr, Brerrnavurr. It is an express provision of the bill, Mr. 
Chairman. 

The Cuarrman. Yes. 

Mr. BretrHaurr. Clearly the public, through the National Govern- 
ment, the States, municipalities, civic organizations, and other public 
groups, as well as through individual users of the service, must and 
they should, have the burden of proving that the operation or service 
of an unprofitable train is required by the needs and convenience of 
the public. The essentiality of a service, especially of an unprofit- 
able service, in a very highly competitive area, should be demons’ rated 
and proved by those who assert there is a need for it. In this highly 
competitive era, and with many railroads with their backs to the wall 
as you know, why should not those who claim the existence of a need 
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for services that are unprofitable and not substantially used be re- 
quired to come forward and bear the burden of proof with respect to 
the existence of the need that they allege ? 

It is one thing to demand that the railroad have the obligation to 
come forward with the evidentiary matter that is peculiarly within its 
knowledge, and a good bit. more besides, but it 1s a vastly different 
thing, I say to you, to put upon the railroad the entire burden of proof 
as to all facets of public convenience and necessity. So I repeat, 
gentlemen, to shift the burden of proof as here proposed could not 
help but frustrate in large part the purpose and intent of the Congress 
when it enacted section 13a less than 2 years ago. 

Further, as I indicated earlier, there is a second way in which frus- 
tration of the congressional purpose and intent could occur through 
adoption of the proposal contained in this bill that a railroad seeking to 
discontinue unprofitable service would have to apply for and obtain an 
affirmative certificate of public convenience and necessity permitting 
discontinuance. It has to do, this second purpose or reason, with a mat- 
ter to which I want to give, with your permission, fuller treatment in 
a moment; but in a word it grows out of the much to be feared possibil- 
ity that a procedure whereby passenger train discontinuance through 
ICC channels could be accomplished only by means of applying for 
and obtaining an affirmative order might be thought to carry with it 
the implied power and authority on the part of the ICC to impose 
conditions of one sort or another upon its grant of authority. 

Now, I refer not exclusively but in particular to the possibility that 
the Commission as a condition of its grant of discontinuance authority 
in a given case might be though to have the power to attach terms for 
the protection of the interests of an affected railroad employee. To 
put that kind of a self-defeating price tag on the discontinuance of an 
already unprofitable passenger train no longer needed and no longer 
used would hardly comport with the avowed purpose and intent of the 
Congress and of this committee when it wrote section 13a into an 
Interstate Commerce Act. 

Now, that brings me, indeed, to the second of what I said were the 
two principal purposes in the bill to abolish the present procedure 
and to substitue this scheme whereby the railroad would have to 
apply for and obtain an affirmative order or certificate. 

That second principal purpose is to assure that the Commission will 
have the power—a power that it does not now have—to attach terms 
and conditions to any train discontinuance certificate issued by it, 
including specific job protection conditions for affected employees. 
There is nothing very subtle about the approach to this matter taken 
in the bill pending before you now. Paragraph (e) on page 6 of the 
bill confers upon the Commission specific, quite specific power in this 
regard. 

This feature of the bill, to my mind, requires something more than 
mere passing mention. 

In the context of this bill, that is to say in the light of the broad 
definitions of “passenger train” and “passenger train service” to which 
I have already referred, not a single service presently performed by 
or on a passenger train, or by or in a station, depot, ticket office or 
any other facility related to the operation of the passenger train, 
could be discontinued or curtailed without authority and generally 
after hearing. 
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The Commission would be empowered to attach conditions protect- 
ing any affected employee from any financial loss or worsening of con- 
ditions of employment. The conditions that railroad labor “seeks to 
have attached 

The Cuatrman. Off the record. 

(Discussion off the record.) 

The CHairMAN. We will recess the subcommittee subject to the call 
of the Chair. ‘Those people who are here in the room on the foreign 
commerce matter—we will have to get at that about 10: 50. 

Thank you very much. I appreciate—we will put your statement 
in the record in full because it is a very good brief on all of these 
problems. I do think that you must agree with me, too, that what we 
are getting down to is the meat of w hat I presume the intention of the 
bill 1s to be in these particular cases, of which there are many arguable 
points. 

Mr. Bretrnavupr. May I assume that I will be permitted by the 
committee to resume my oral statement ? 

The CHarrman. Yes, I presume that would be the case; yes. 

Mr. Barron. Mr. Chairman, Mr. Mathews, on behalf of the Na 
tional Industrial Traffic League, would like to have a statement in- 
cluded in the record. 

The Cuarrman. That may be inserted in the record at this point as 
though read. 





STATEMENT OF HARRY 0. MATHEWS, THE NATIONAL INDUSTRIAL 
TRAFFIC LEAGUE 


Mr. Maruews. My name is Harry O. Mathews. I am general 
traffic manager of Armour & Co., Chicago, Ill. I am also chairman 
of the Legislative Committee of the National Industrial Traffic 
League which maintains its office at 711 14th Street NW., Washington, 
D.C. I respectfully submit the following statement of the league’s 
oon opposing the so-called Passenger Train Service Act of 1960, 

3020 

The National Industrial Traffic League is a national organization of 
those directly and individually engaged i in the shipment and receipt 
of commodities including also ‘chambers of commerc e, boards of trade 
and similar commercial organizations likewise having substantial in- 
terest in transportation matters. The league represents those who 
actually ship and receive freight, the payers of transportation 
charges; it has no carrier membership. Membership comes from all 
parts of the United States and from every line of industrial and 
commercial activity. The company by which I am employed is a 
member. The league is a promoter of sound economical transporta- 
tion and is vitally “interested in an adequate, efficient, and economical 
national transportation system privately owned and operated and in 
the particular carrier agencies which go to make up that system. 

The Congress now has under consideration numerous bills which 
affect section 13a of the Interstate Commerce Act. Certain of the bills, 
such as S. 3020, the Passenger Train Service Act of 1960, would re- 
peal section 13a in its entirety, enacting certain other provisions as 
to train discontinuances. All of the bills would amend section 13a in 
certain important features. 
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Section 13a was enacted as a part of the Transportation Act of 1958, 
That act in its entirety was intended to alleviate the grave financial 
situation of the rail lines. One important source of that situation was 
the losses suffered from passenger operations. Before the passage of 
section 13a, reduction of those losses by the ending of little used and 
unprofitable passenger service, was subject to certain State control 
and was accomplished only with unwarranted difficulty and delay, if 
at all. Section 13a gave rail lines substantial relief in this particular 
situation. 

The National Industrial Traffic League supported strongly the gen- 
eral objectives of the 1958 act and most of its specific provisions, in- 
cluding section 13a. Under that section, rail lines have made some 
progress in improving the financial results of their passenger business, 
The section has been in effect less than 2 years. No feature of public 
interest appears which would justify its abandonment or substantial 
modification after so short a trial. On the contrary, the public in- 
terest in a sound railroad system seems to have been furthered by the 
operation of the section to date. 

S. 3020 not only would repeal section 13a within less than 2 years, 
but would impose substantial additional regulation on train discon- 
tinuances. This additional regulation would re-create delays and 
uncertainties which the 1958 act was intended to remove. 

There has never before been any requirement for specific authoriza- 
tion from the Interstate Commerce Commission to discontinue un- 
necessary passenger trains, yet the proposed bill would impose such 
requirement for the first time. The league is not aware of any need 
for such new regulation, which is diametrically opposed to the recent 
provisions of section 13a. 

The conditions which led to the enactment of section 13a fully justi- 
fied its provisions. The National Industrial Traffic League urges the 
committee, if it feels any modification has been justified, to retain the 
essentials of the present ]law—not to undo the progress Congress made 
in 1958 on the statutory treatment of unneeded and unprofitable rail 
passenger operations. 

The CuatrmMan. We will recess at this time. 

(Whereupon, at 10:09 a.m., the committee adjourned to reconvene 
at the call of the Chair.) 

(The following statement was subsequently submitted for the 
record :) 


STATEMENT OF GEORGE W. HoLtMEs, GENERAL COUNSEL, MIssoURI PACIFIC 
RAILROAD Co. 


Mr. Chairman and members of the subcommittee, my name is George W. 
Holmes. I am general counsel of Missouri Pacific Railroad Co. and I am appear- 
ing today in support of section 13a of the Interstate Commerce Act in its present 
form. 

S. 1331, S. 1450, S. 2659, and S. 3020 all have the common purpose to nullify 
the improvements made in the Transportation Act of 1958 and to hinder or 
prevent a railroad company in removing a passenger train. Apparently these 
bills proceed on the assumption that any passenger train operation is a virtue 
in and of itself without regard to whether it carries any passengers. 

At the outset I should like to state that there is no railroad in the country 
today which is more passenger minded than the Missouri Pacific, nor any railroad 
which has done more to stimulate passenger business. The Missouri Pacific has, 
by improving and advertising its service, made every effort to get passengers 
back on the rails. 








eee ew See SS SS 


= 


SO —( 


FF 


ol 


-_ 


V 


PROPOSED PASSENGER TRAIN ACT OF 1960 193 


This program has been built upon reduced fares, good service, lower priced 
meals and newly acquired equipment. Specifically, we are providing pullman 
accommodations to the coach passenger by our Thrift-T-Sleeper and Slumber- 
coaches; we are serving good meals at the coach seats, or in the diner, at stand- 
ard restaurant prices or less. 

At this point I believe it appropriate to mention the “horrible examples” cited 
by Mr. Leighty in his testimony before this subcommittee. He filed a list of 
cases of poor passenger operations or passenger relations identified by case 
numbers. Missouri Pacific was referred to in Cases No. 34 and 35. If the other 
eases have no more validity than Cases 34 and 35, Mr. Leighty’s testimony should 
pe entirely disregarded. 

In case 34 Mr. Leighty stated: “Letter from clerk in -_----, Mo., January 5, 
1959. Ticket clerks have been reduced to the point where the office is closed 
about 8 hours out of every 24 and there are many people who desire travel 
information or to purchase tickets when the ticket office is closed.” 

It is correct that the ticket office at Union Station in St. Louis is closed from 
12 midnight to 7 in the morning, but this is not because of a reduction in per- 
sonnel but because there are no trains scheduled in or out of the station during 
these hours. There is, however, a station master on duty all night to supply 
information. There has been a reduction in personnel, but this was a result of 
the installation of mechanical ticket dispensers and a new system for making 
reservations. 

In case 35 Mr. Leighty stated: “Missouri Pacific, letter from clerk, . 
Mo., January 5, 1959. During this cold weather, many passenger coaches and 
pullmans are not heated to the comfort point and water is frozen in toilets and 
Javatories. This information I get from the car inspectors who work the pas- 


senger trains. * * * On New Year’s Eve there were about 400 people left in 
Union Station here when train 7 pulled out, people who wanted to ride the 
MoPac south. * * * No attempt was made to run an extra or put on additional 


equipment.” 

This latter statement is entirely false. On New Year’s Eve, 1958, Missouri 
Pacific train No. 7 left St. Louis with 73 passengers in 3 coaches with 158 seats 
open and 21 passengers in 2 pullmans with 34 units open. The same general 
situation was true for the other Missouri Pacific trains leaving Union Station 
on this date; that is, they all had approximately twice as many seats as 
passengers. 

In regard to the freezing of water in the toilets and lavatories on passenger 
equipment on the dates of January 3 and 4, 1959, this was certainly true. On 
these dates the temperatures ranged from 3 below zero at midnight to 2 above 
at noon. Neither the airlines nor the buses were operating. Missouri Pacifie 
was putting on every piece of equipment available to handle the overload. Most 
of this was stored in the yards and, of course, was frozen solid. Crews were 
working overtime, all the time, with portable steam hoses to thaw it out for 
use, and equipment was coming in from the Hast frozen. The important thing 
is not that some toilets and lavatories were frozen, but that Missouri Pacific 
passenger service operated with sufficient equipment to handle the load when 
the buses and airlines were stopped dead by the subzero temperatures. 

Thus, these allegations, where they are not entirely without factual founda- 
tion, are a deliberate misinterpretation of the facts. 

Missouri Pacific Railroad has tried, and will continue to try, to maintain and 
stimulate its passenger service. However, inherent in any passenger revival 
program must be the knowledge that, under a law like section 13a, we will get 
a fair deal if we find we must go to the Commission to discontinue little-used 
passenger trains which are draining off revenues. Only by such discontinuance 
can we reduce our passenger deficit and be able to apply these increased earn- 
ings to the purchase of equipment and for the improvement of needed and 
patronized passenger service. 

This is the point that I want to stress: If the railroads are going to continue 
and revive needed passenger service by their own efforts, then they must be 
permitted to drop trains which are not used. Trains that are losing $100,000 
a year are simply draining off the money that would be used to buy new equip- 
ment. It is a vicious circle that must be stopped. Passenger trains which 
are not necessary to the public and are not used by the public are a heavy 
burden, not only on freight traffic, but to the other passenger operations of the 
company. I maintain and believe that legislation which hinders the removal 
of these trains, rather than giving the public anything it really needs, is in 
actuality a roadblock to the revival of the rail passenger industry and does not 
Serve the best interest of the country. 
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As an example of the type of train of which I speak, I would like to describe 
briefly the four interstate passenger-train cases that my company has found 
necessary to take to the Commission under section 18a(1). 

Trains 103-116 operated daily in either direction, between Little Rock, Ark,, 
and Alexandria, La., a distance of 293 miles. The testimony showed those trains 
lost $114,000 in 1958 in out-of-pocket costs. Each train carried about 37 pas- 
sengers a day. The wages of the crew in 1958 were more than twice as much ag 
the passenger revenue. At the hearing 10 members of the public appeared to 
protest, and of these only 3 had used the trains for their own passenger use, 
The other seven opposed because of civic pride, or because they were interested 
in the mail and express service. 

I should like to state here the importance of my use of the words “‘out-of- 
pocket costs.” This is no vague, abstract loss concept figured by cost accountants 
using assumptions and arbitraries. An out-of-pocket cost is a very real cost 
taking into account only the direct, provable expenses of the train itself, that is 
to say the wages of the crew, fuel oil, repairs, and supplies on the specific equip- 
ment used. These are expenses incurred by the train in its operations. 

In figuring out-of-pocket expenses no account is taken of depreciation of equip- 
ment, or of the allocable portion of the upkeep of the roadbed and plant, or of 
the company’s general overhead, all of which expenses should, in a soundly 
operated business, properly be borne, in part, by every unit of production. The 
type of cost accounting which takes all of these into the figure is called fully 
distributed cost, and if used in train-off cases would show losses approximately 
three times greater than the ones I am giving here. Or stated in the converse, 
the use of fully distributed cost would show the tremendous economic burden 
that profitable traffic must bear. However, on the Missouri Pacific we consider 
the discontinuance of passenger trains only when such are showing out-of-pocket 
losses. 

To continue, trains 119-110 operated daily between Kansas City, Mo., and 
Omaha, Nebr., a distance of 199 miles. In 1958 those trains lost $107,000, out- 
of-pocket. Each train carried an average of 29 passengers a day. Crew wages 
in 1958 were almost twice as much as passenger revenue. At the hearing held 
pursuant to notice by the Interstate Commerce Commission, 13 members of the 
public appeared in opposition. 

Trains 221-232 operated daily between Pleasant Hill, Mo., and Newport, Ark., 
a distance of 387 miles, and lost $130,000 in 1958. These trains carried an aver- 
age of 19 persons per train a day. Crew wages were four times passenger reve- 
nues in 1958. These were the last passenger trains on that segment of line. 
Only 20 persons appeared to protest the discontinuance of those trains. Of those 
witnesses, only two had ridden the trains in the last year, and six had never 
ridden them at all. The others appeared because of civic pride, or because they 
were interested in the mail and express service. 

Trains 125-126 operated daily a distance of 530 miles between Kansas City, 
Mo., and Little Rock, Ark. In 1958 those trains had an out-of-pocket loss of 
$146,000. Each train carried an average of 40 passengers a day. Crew wages 
were more than twice passenger revenues which Missouri Pacifie received. 
Again, those two trains were the last passenger trains operating on this segment 
of line—47 persons appeared in opposition, of those only 7 were regular users; 
another 8 had ridden the trains once within the last year. The Commission, in 
its report, pointed out that “Witness after witness for protestants testified that 
they seldom, if ever, ride the trains in question.” 

Taken together, these eight trains represented an out-of-pocket loss in 1 year 
of almost half a million dollars to the Missouri Pacific Railroad. Yet at the 
hearings only 89 persons appeared to protest, and only 31 claimed to have ridden 
the trains at any time during the last year before the hearing. At three of the 
four hearings there were more union representatives present than witnesses who 
had ridden the trains. At the fourth there were 11 labor representatives and 15 
passengers. 

I cite these train operations to you as typical of passenger trains which should 
be removed. The public didn’t and doesn’t use them. Obviously, such trains 
were a tremendous burden on all our operations. 

Furthermore, the first case I mentioned is an excellent example of the need 
for 2 procedure such as section 13a. TI refer to Trains 103-116 operating between 
Little Rock, Ark., and Alexandria, La. The Missouri Pacific first sought to re- 
move these trains in 1956. Our application was filed in Arkansas, and denied 
by that State’s commission. We considered the denial arbitrary and unjustified, 
and therefore appealed it. Since we were quite certain that the Arkansas com- 
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mission would be reversed, pending that appeal, we proceeded before the Louisi- 
ana commission. Their members are elected. After a hearing before the Louisi- 
ana commission, but while the case was still pending, a member of the Louisiana 
commission announced his campaign for reelection. One of his campaign pledges 
was a commitment for “Continuance of passenger service’. Needless to say, 
efforts to discontinue these trains were abandoned until the Federal act was 
passed. Thus, for 3 years we were compelled to incur losses of $100,000 a year, 
and when we finally did proceed under the Federal act, there were but 10 persons 
opposed to the removal of the trains, only three of whom were passengers. 

These are some of the reasons why I believe that if railroads are going to 
maintain and improve their passenger service, there must be available to them 
an expeditious procedure under Federal jurisdiction for removal of unnecessary 
passenger trains. It is my opinion that the present section 15a is perfectly satis- 
factory for this purpose, and was passed by Congress in the exercise of sound 
judgment. 

Section 13a was the result of extensive investigations made by the Senate 
committee and the House committee in 1958. At that time the Senate commit- 
tee issued its report, which was an adoption of its subcommittee report and 
stated : 

“Without reciting individual cases the subcommittee is satisfied that State 
regulatory bodies all too often have been excessively conservative and unduly 
repressive in requiring the maintenance of uneconomic and unnecessary services 
and facilities. Even when allowing the discontinuance or change of a service 
or facility, these groups have frequently delayed decisions beyond a reasonable 
time limit. In many such cases, State regulatory commissions have shown a 
definite lack of appreciation for the serious impact on a railroad’s financial con- 
dition resulting from prolonged loss-producing operations. 

“To improve this situation, the subcommittee proposes to give the Interstate 
Commerce Commission jurisdiction in the field of discontinuance or change of 
rail services and facilities similar to the jurisdiction it now has over intra- 
state rates under section 13 of the Interstate Commerce Act so that when called 
upon to do so it may deal with such matters that impose an undue burden on 
interstate commerce. This, the subcommittee believes, would protect and fur- 
ther the broad public interest in a sound transportation system and would pre- 
vent undue importance being attached to matters of a local nature.” 

The House committee found the national passenger deficit to approximately 
$700 million a year. Much of this they attributed to losses on commuter service, 
but the committee stated : 

“There are substantial losses, however, occurring in passenger service be- 
yond those attributable solely to commuter service. Where this passenger serv- 
ice—and passenger service means more than merely transportation of passengers, 
and involves ‘head-end’ service, such as baggage, mail and express—cannot be 
made to pay its own way because of lack of patronage at reasonable rates, 
abandonment seems called for. 

“Under the act, the Interstate Commerce Commission has jurisdiction over 
the complete abandonment of a line of track. The discontinuance or change 
of schedules of trains (without complete abandoning of the line of track over 
which they operate) however, is subject to the jurisdiction of the interested 
States. Such local regulation of what has come to be a national problem has 
hampered the railroads from making some changes in their passenger train 
operations in line with changes in patronage, and has contributed greatly to the 
passenger deficit. Witnesses have not suggested that all State commissions 
have taken obstructive attitudes, but only that it has proved impossible to secure 
necessary relief in some States. The National Association of Railroad and Pub- 
lie Utilities Commissioners has been active in recommending a more helpful 
attitude on the part of its members, but the recommendations appear not to 
have been adopted by some of them.” 

I would like to suggest that those findings are as true today as they were 
in 1958. If section 13a was a necessity then, it is equally so today. The only 
thing that has changed is that the Commission has found, after exhaustive in- 
vestigation, that some 80 passenger trains were not a public convenience and 
necessity and were a burden on interstate commerce. The proponents of the 
proposed bills are in effect asserting either that the Commission was wrong 
in its findings or that the Commission was correct but that nevertheless the 
railroads, for some unstated reason, should be required, at a heavy loss, to 
operate unused passenger trains. Neither proposition can be defended. 
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There has been a good deal of testimony before the subcommittee regarding 
burden of proof and suggestion that the present section 13a should be amended 
to place the burden on the carrier. I would like to present to the subcommittee 
several copies of the “Statement in Relation to Proposed Discontinuance of 
Service” (this awkward title is derived from the regulations of the Interstate 
Commerce Commission) which is filed with the Interstate Commerce Commis- 
sion when a particular set of trains is proposed to be discontinued. This is 
prepared in accordance with the Interstate Commerce Commission Regulations 
issued to cover train discontinuance cases and contains, in detail, the following 
information: 

(1) A complete description of the trains proposed to be discontinued, in 
cluding the schedules, consist and type of operation. 

(2) A complete statement of reasons for the proposed discontinuance, 
This is the justification of the railroad for its action and amounts to an 
assumption by the railroad of the burden of proof. It describes the use 
made of the train by the public, the efforts to stimulate that use and its 
future potential and the reasons why the train is not used. 

(3) The names of all railroads interchanging passengers with the sub 
ject trains. 

(4) A description of all other common carrier service in the territory 
traversed by the subject trains. This covers other railroads, airlines and 
buses and usually reveals why the trains are not patronized. 

(5) The kind and amount of trafiic transported on the subject trains 
for the last 2 calendar years. This sets out the gross number of revenue 
passengers, the distance traveled, the passengers per mile (travel density) 
and headend business (mail and express). 

(6) The financial results of operating the trains for the last 2 calendar 
years. This is the train “balance sheet” and shows, in detail, the revenues 
and expenses of the trains and how they are computed. 

I would like to introduce three typical statements for your examination, each 
dealing with different trains. These were statements prepared and used in our 
discontinuance of trains 102-116 operating between Little Rock, Ark., and 
Alexandria, La. (F.D. 20590), trains 125 and 126 operating between Kansas 
City, Mo., and Little Rock, Ark. (F.D. 20874), and trains 221 and 232 operating 
between Pleasant Hill, Mo., and Newport, Ark. (F.D. 20860). I believe you 
will see that the burden of proof is carried by the railroad when it supplies the 
information required by the Interstate Commerce Commission Regulations. In 
this regard, I wish to make one further comment. Item (5) above shows what 
use is made of the train by the public, that is, the number of passengers and the 
distance traveled, but it does not show and cannot show public convenience and 
necessity. The railroad can show how many people use the train, but only 
those persons themselves can prove their necessity for its use. For example, 
only Mrs. Jones can testify that she must take the train to Jonesburg to see 
her doctor every Thursday morning and that she has no other means of trans 
portation. No matter how the statute may read on burden of proof, only Mrs. 
Jones, as a member of the public, can prove that that train is a convenience and 
necessity to her. 

A proponent witness testified that there was no means of gaining information 
about the trains until the railroad’s case was presented at the hearing; how- 
ever, it has been the practice of Missouri Pacific and, I believe, all other roads 
to send copies of these statements when requested. It has been stated that the 
railroads do not give copies of the statements to the protestants before the hear- 
ing, but the railroad has no way of knowing who the protestants will be unless 
they enter their appearance beforehand or make a request to the railroad for a 
copy. 

I would now like also to comment briefly on S. 3020. 

S. 8020 would require the Commission to consider the ecarrier’s expenses of 
operation and revenues from all freight and passenger traffic in the State or 
States in which the carrier operates the train sought to be discontinued. This 
is a block to efficient operation and is unrealistic. A train that is not used is 
not needed, and there is no point in the railroad wasting money in operating it 
when that money is so badly needed to buy new equipment and keep abreast of 
the times. 

A moment’s consideration will show that profit or loss of the total operation 
in a State is wholly irrelevant to the question of whether a train is needed or 
not. Let us suppose that a railroad is operating a train through two States, one 
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in a State of light traffic and heavy terminal expense and the other, in a State 
of profitable line haul operation. Would the Commission authorize the dis- 
continuance of the train in the State where earnings are iow but require it to 
operate in the State where earnings are high although the train is not patron- 
ized in either State? The fact is that a train not used, and losing $100,000 a 
year, is a burden on interstate commerce whether it operates in the most 
protitable or least profitable State on our system. Further, it is quite possible 
that it could be more needed and used in the sparsely settled, poor revenue 
State than in the heavy industrial State. It appears to me that the real intent 
and purpose of this provision is to say to the railroad that if you are making a 
profit in State X we won't even consider whether a given passenger train is 
needed or not. And stated in this manner, the proposition is so manifestly 
erroneous as to require no further comment. 

S. 3020 is a highly punitive measure. By section 24a of this proposed act pro- 
yision is made that: “It shall be the duty of every carrier by railroad to exert 
every reasonable effort to maintain sufficient passenger train service to meet 
the military and civil defense needs of the Nation in time of national emergency.” 
Thus, not only would the bill require railroads to maintain such equipment with- 
out remuneration, but at a heavy financial loss. I suggest that such a provision 
constitutes a flagrant taking of property for public benefit without just com- 
pensation, and I personally know of no like provision where a private company 
is expected to maintain, at its own cost, reserve military equipment. 

When the Government feels the need of war reserves in other fields of trans- 
portation it either provides them itself or offers inducement to private owners 
to do so. Ship operators, buses, airlines, and truck and barge companies are 
not asked to stockpile equipment for national emergencies. Why ask it of the 
railroads? 

The bill further imposes on every carrier by rail the duty to maintain all pas- 
senger facilities, passenger train service and convenient schedules, and to use 
passenger train equipment adequate to meet the military and civil defense 
needs of the Nation in time of national emergency. The Interstate Commerce 
Commission is given authority to enforce this which is in addition to State 
regulation. That not only imposes another layer of regulation, but it also 
removes from the railroad industry the entire management discretion and re- 
sponsibility in the operation of passenger trains. Under such a provision I pre- 
sume that a given railroad could not even change a train schedule, take a mail 
ear off on one train and haul it on another, discontinue a club car, dining car, or 
observation car, consolidate stations, or change the hours of service at a station 
or ticket office without Interstate Commerce Commission approval. I hesitate 
to even make a guess at the additional personnel which the Interstate Com- 
merce Commission would need to administer such a provision. The Missouri 
Pacific Railroad maintains about 380 station facilities for passengers and has 
46 trains in daily operation with 268 cars. 

It is difficult to conceive what principles could be advanced to justify the 
proposed bill. Obviously, such a bill is intended to punish the railroads for hay- 
ing the temerity to remove passenger trains that only the train crews ride. The 
effect of such a bill will be to impose a burden on the railroads impossible to 
bear—and in a manner and extent never before conceived or enacted either by 
the Congress or State legislatures. 

Good passenger service cannot be created by fiat. It can only exist where it is 
used by the public and is of benefit to the railroad. It cannot and will not exist 
where a railroad’s revenues are dissipated by subsidizing unused passenger 
trains. And, in effect, these bills do seek to require the railroads to extend a 
subsidy. Not only has the Government failed to subsidize the railroads as it 
does other modes of transportation, but under this bill it now asks the railroads 
to subsidize the Government. I find this highly ironical in light of the fact that 
the railroads remain today the only national mass transportation agency that the 
Federal Government hasn’t found some way to provide with economic aid. 

In conclusion, I should like to state that what is perhaps most disturbing 
about these bills collectively is the evidence that they contain of a general state 
of mind toward the railroad industry—the attitude that insists upon treating the 
railroads as unique among all business; a constant target for special legislation; 
a giant that must be fetered at every turn, but which at the same time is expected 
to easily assume mammoth burdens that no one would dream of saddling on 
other business. 
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In 1958 we thought we saw signs that perhaps this state of mind was alter. 
ing, and that, in the face of our declining financial situation, the railroad indus- 
try could look forward to being treated as no different from other industries, 
where the obligation is on management to operate its company efficiently in 
the competitive market. But bills like these evidence a return to the old look, 
the old hostile, suspicious state of mind about railroads which assumes that the 
railroad industry is something unique under the sun, monopolies that must be 
governed by specially tailored straitjackets. 

In 1958 the 85th Congress departed from that state of mind long enough to 
assume Federal jurisdiction over train discontinuance cases because of their 
inextricable connection with the interstate commerce of the rails. At the same 
time, in section 18a, it wisely blended managerial discretion with sufficient 
Interstate Commerce Commission regulatory control to assure the necessary 
safeguards. Section 13a was considered well drawn then, and it still is. Leave 
the act alone and I submit the public interest and the sound health of the 
railroads will both be adequately served. Pass the presently proposed amend- 
ments and I suggest that this Congress well may spell the ultimate doom of 
the very thing that it has stated it desired to preserve, namely, the railroad 
passenger business. 


SEATTLE CHAMBER OF COMMERCE, 
Seattle, Wash. 


RESOLUTION ADOPTED BY THE BOARD OF TRUSTEES OF THE SEATTLE CHAMBER OF 
COMMERCE, MARCH 29, 1960 


The Seattle Chamber of Commerce opposes the enactment by the 2d session 
of the 86th Congress of S. 3020 and H.R. 9742 or similar legislation imposing 
further restrictions on discontinuances of unprofitable rail passenger service 
resulting in an unwarranted extension of Federal regulation, and placing an 
undue burden on interstate freight transportation. 





STATEMENTS DEVELOPED BY THE RAIL CARRIERS DIVISION, JACK HURLEY, 
CHAIRMAN 


In 1958, the Smathers committee presented a comprehensive report on the 
plight of the railroad industry which resulted in Congress enacting the Trans- 
portation Act of 1958. This was an attempt to allegiate some of the problems 
of the railroads caused by Government—e.g., discriminatory taxation, excessive 
regulation, and subsidized competition. 

S. 3020 and H.R. 9742 known as the Passenger Train Service Act of 1960 
would completely reverse the policy adopted by Congress just 2 years ago. It 
would impose more drastic regulation even than existed before 1958. A major 
portion of these bills deal with the repeal of section 13a of the Interstate Com- 
merce Act and substitute a new procedure for passenger train discontinuances. 

The proposals in these bills would empower the ICC to attach specific job 
protection to employees affected by a discontinuance of a passenger train. It 
would require the railroads to maintain passenger train service and facilities 
sufficient to meet military and civil defense needs, no matter what the effect 
on railroad revenues. If enacted, the railroads could not even change a train 
schedule, take a mail car off one train and haul it to another, discontinue a club 
ear, dining car, a sleeper or observation car without permission, consolidate 
stations or change the hours of service at a station or in a ticket office without 
approval. 

To make railroads carry a burden of passenger transportation losses, with 
the resultant increased freight rates, means losses of freight traffic. In turn. 
further losses of freight traffic means further curtailments in services and 
facilities, thus weakening our national transportation system. 

The chamber of commerce of the United States is opposed to the passage of 
these bills. 


Sn 
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STATEMENT OF CLAUDE E, PETERSON, VICE PRESIDENT, SYSTEM PASSENGER TRAFFIC 
AND PUBLIC RELATIONS 


My name is Claude E. Peterson. I am vice president of the Southern Pacific 
Co. and have been employed by Southern Pacific for 48 years, the last 16 years as 
vice president in charge of passenger traffic and related matters, and public 
relations. 

From its earliest days Southern Pacific Co. has been an enthusiastic promoter 
of passenger travel and over the years it has promoted travel through good and 
extensive service, through constantly improved equipment, through incentive 
fares and through the widest publicity. 

With the building and improving of highways and the growing use of the 
automobile, also the greater use of air, passenger business has gradually been 
diverted to the automobile and to air. This was apparent prior to World War 
II when, as a result of emergency conditions, business was temporarily returned 
to rail. 

Since World War II, in an effort to stem the diversion, Southern Pacific pur- 
chased new passenger trains and equipment approximating $40 million, exclu- 
sive of expenditures for diesel power, and operations have been completely diesel- 
ized. We have experimented with fares and various types of services and have 
generously publicized our services and attractions, yet despite an overall in- 
crease in travel throughout the Nation, exceptional population increase in 
territory we serve, and efforts made to stop diversion, the decline in our passen- 
ger business following World War II grew progressively worse with the result 
that for the year 1959 Southern Pacific System passenger deficit was some 
$38,470,000, computed in accordance with the Interstate Commerce Commission 
formula as to apportionment of revenues and costs. This formula is not designed 
to state the out-of-pocket loss in conducting passenger operations. Our bureau 
of transportation research has computed such avoidable loss to have been 
$17,840,000 in 1959. 

In an effort to reduce this very large deficit and to relieve freight shippers of 
this burden we have attempted to adjust service by discontining those services 
which it is demonstrated by lack of use, are neither wanted nor needed. 

Present section 13a, which 8S. 3020 would repeal, has been helpful in permitting 
the adjustment of our passenger services in line with present requirements of 
the traveling public, and under subsection (1) of section 13a we have filed four 
notices. First was to eliminate stops on trains 39 and 40 between Los Angeles, 
Calif., and Tucumeari, N. Mex., in order to reduce running time and thus offer 
a more attractive schedule to the Post Office Department with the purpose of 
retaining present and of securing additional mail traffic. This was in the public 
interest because it permitted continued operation of a train which otherwise 
would be a candidate for discontinuance. 

Second was to place our Shasta Daylight on a seasonal schedule, operating 
daily during the peak summer and holiday season and triweekly during the 
winter and off season. Our experience showed that the preponderance of busi- 
ness was tourist vacation business generally moving during the summer vaca- 
tion months. Most of the business represented tourists to and from California, 
the Pacific Northwest, the national parks and other western vacation attractions, 
with comparable few business people willing to allow the 16 hours required 
between San Francisco-Oakland and Portland and 23 hours between San Fran- 
cisco-Oakland and Seattle for travel by train when jet air schedules operate 
with elapsed time of 1 hour 35 minutes San Francisco to Portland and 1 hour 
50 minutes from San Francisco to Seattle. At the present time there are a total 
of 21 air schedules operating between San Francisco-Oakland and Portland- 
Seattle with a total of 1,537 seats available. Between San Francisco and Los 
Angeles there are a daily total of 71 flights in each direction with a total of 
5,074 seats available. Actually, seasonal operation of the Shasta Daylight is 
not any different in principle from other seasonal operation to and from Alaska, 
Yellowstone, Glacier, other national parks or Florida. After notice of proposed 
change in schedule was filed, the Interstate Commerce Commission ordered that 
there should be a hearing, which was held, and interested parties heard. The 
Commission, on May 6, 1959, Finance Docket No. 20444, issued decision authoriz- 
ing the change in schedule. The train is operating currently on a triweekly 
basis, although recently the California Public Utilities Commission brought suit 
in the U.S. District Court for the Northern District of California, Southern 
Division, seeking to set aside the Commission’s order. The experience that we 
have had indicates that the triweekly service is very satisfactory and, in my 
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judgment, this rescheduling, permitting better utilization of passenger equip- 
ment plus an annual saving of several hundred thousand dollars, is definitely in 
the public interest. 

Third was to shift a pair of passenger trains operating between Los Angeles, 
Calif., and El Paso, Tex., from the south line to the north line between Tucson, 
Ariz., and E] Paso, Tex. This became possible through the installation of cen- 
tralized traffic control on the north line. This action is in the public interest 
in that it has resulted in much better on-time performance and substantial 
financial savings. The Interstate Commerce Commission required a hearing 
in this matter and its order dated May 26, 1959, Finance Docket No. 20485, was 
issued only after the taking of extensive testimony. 

Fourth was to discontinue a pair of trains between New Orleans, La., and 
Houston, Tex. The Commission directed a hearing in respect of this discontinu- 
ance and took testimony from interested parties. Not being convinced that the 
trains presented an undue burden on interstate commerce, the Commission by 
its order dated February 4, 1960, Finance Docket No. 20779, required their 
continued operation. 

Under subsection (2) of section 13a, Southern Pacific has but one application 
on file with the Interstate Commerce Commission to discontinue three pairs 
of trains, authority for which has been denied by the California Public Utilities 
Commission, and this matter is pending in the Commission’s Finance Docket No, 
20503. Proceedings involving these trains have been before regulatory agencies 
for more than 2 years. 

Some supporters of this bill appear to feel that under present conditions traing 
may be discontinued almost at will or that trains may be discontinued on very 
short notice. In our experience we have never been permitted to discontinue 
a train without a public hearing and as to elapsed time, the time involved in one 
ease of ours pending before the Interstate Commerce Commission, an applica- 
tion to discontinue a pair of lightly used trains between San Francisco and 
Sacramento, has been 2 years and 9 months since the original application was 
filed with the California Public Utilities Commission on August 14, 1957. 

S. 3020, in addition to repealing section 13a and substituting much less effec. 
tive provisions in respect of the adjustment of railroad passenger service, would 
vest extreme powers in the Interstate Commerce Commission to insist upon its 
standards of passenger train operation which, in effect, is a substitution of 
Commission judgment for management judgment. The bill places on railroads 
the responsibility for military and civil defense needs and requires the mainte- 
nance of passenger train service sufficient to meet military and civil defense 
needs in time of national emergency and makes no provision whereby even the 
bare out-of-pocket costs of providing the necessary equipment and service would 
be met. 

Under present conditions, I am unable to find real military need for rail 
passenger service. In my efforts to secure a share of military traffic for our 
rail passenger trains I have contacted defense transportation officers and field 
officers of military installations who, in accordance with instructions, have been 
routing traffic via the cheapest available medium of transportation and who have 
to an appreciable extent used nonscheduled airlines for group movements. In 
view of this actual experience with the military I must conclude that there 
is no present military need for rail passenger service, at least under other than 
national emergency conditions. Responsibility for providing for emergency 
conditions should be that of the Nation as a whole rather than being confined to 
railroads. Lending support to my view that there is no military need for rail 
passenger service is the recent action of the Department of Defense in with- 
drawing 1,037 of 1,537 pullman cars from storage, leaving a total of 500 cars 
remaining in Government storage. Under present arrangements the 1,037 cars 
must be removed from Government property not later than January 1, 1961. 

The bill also requires consideration of freight results in passing on any pro- 
posed discontinuance, which has the effect of requiring freight shippers to pay for 
passenger services which they neither use nor want. If freight revenues are to 
be the measure, a draining passenger service would never be discontinued except 
in cases of an overall loss operation. 

This bill further extends the authority of the Interstate Commerce Com- 
mission over practically all phases of passenger train service. 

On page 3, line 11, the bill says, “no carrier shall discontinue in whole or in 
part, the operation or service of any passenger train, etc.” 
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On page 7, line 6, the bill provides, “the term passenger train shall include 
* * * one or more of the following cars * * * dining cars, sleeping cars, lounge 
ears and coaches.” ; fl 

On page 7, line 11, the bill says, “passenger train service shall include all 
transportation services normally rendered by railroads by means of passenger 
trains and related facilities including station and ticket facilities.”’ : 

The bill provides that any change in consist and schedule would require prior 
authority from the Commission. The consist or makeup of a passenger train 
yaries from day to day. It varies with the weather, with weekends, fog, with 
the season, conventions, holidays, and with every change that takes place daily 
in our normal life. Recently it would have required that we secure prior 
authority to operate over 100 extra cars for the Squaw Valley Olympics. It 
would have required authority to add and discontinue cars for the Mardi Gras, 
Home Builders Convention in San Francisco, ete. Present practice is to add 
or eliminate equipment on a day-to-day basis which would be impossible under 
the proposed law. 

The bill further extends the authority of the ICC over stations, ticket facilities 
which would include hours, ticket forms, makeup of tickets, credit, and prac- 
tices of the most minor nature. As a practical railroad passenger traffic officer, 
it is inconceivable to me that such a law could be administered. Commissioner 
Tuggle of the ICC said in his statement that large additions to the staff would 
be required for his organization. I think his statement is conservative as 
complete management and inspection of all of our passenger facilities would 
require as many people as we now have operating the service. 

Also, under this bill a carrier could be ordered to establish a new train 
service, even though in the judgment of management there would be no pros- 
pect of securing sufficient traffic to meet the expenses the new service would 
generate. Losses sustained from operation of such services could bankrupt 
acarrier. 

The provisions of this bill seem totally inconsistent. On the one hand the 
purpose is stated to be “to accomplish the objective of securing an adequate and 
sound rail transportation system properly serving the public convenience and 
necessity.’ On the other hand every encouragement is given to perpetuating 
unused passenger services which drain the very resources needed to provide 
the adequate service required. Under this bill it will be virtually impossible 
to discontinue, change, or improve any service. Every prudent action of man- 
agement, even the most minor, would be a subject of regulation and on complaint 
would be subject to long-drawn-out hearings, and complaint would always occur 
because in our experience no action is ever taken without at least labor organi- 
zations protesting to some regulatory body. Even nonusers of a service, espe- 
cially civic interests, protest any curtailment, complaining on the ground that 
a standby service may at some indefinite future time come in handy. Unneces- 
sary passenger services dissipate the earnings required to build the “adequate 
and sound rail transportation system” needed. Passenger trains and services 
which are neither needed nor wanted as evidenced by lack of patronage do not 
contribute to a sound transportation system and should be discontinued. 

In my opinion this bill is not in the public interest and it will not accomplish 
anything constructive: on the contrary potentially much harm can result from 
certain provisions of the bill. On the other hand section 13a of the Interstate 
Commerce Act has been carrying out its legislative intent and in my view it 
should be permitted to continue without change and I so recommend. 

In his testimony before this committee Mr. Leighty referred to Southern 
Pacific several times and I feel a reply to his charges should be made. 


SERVICE BETWEEN HOUSTON AND NEW ORLEANS 


With respect to trains 5 and 6 between Houston and New Orleans, Mr. Leighty 
incorporated a letter from a State official of the Brotherhood of Railroad 
Trainmen to the president of that brotherhood in which he charged (1) consist 
of the train has been reduced since the Commission denied the application to 
discontinue and it has been reduced to include but one passenger coach which 
will not accommodate all passengers using the service; (2) the train does not 
have eating facilities: (3) passengers have been left standing on the platform 
because of seats not being available: (4) and condition of equipment is de- 
Plorable, without drinking cups, ete. 
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The fact is that in order to bring about a substantial saving in operating 
expenses the consist of the train was, on February 23, 1960, reduced to four 
ears, which permits operating with one rather than two brakemen. To permit 
this, a large capacity (76 seats) lightweight, reclining seat air-conditioned chair 
car was substituted for the smaller capacity conventional cars which had been 
part of the consist of each train, To care for emergency conditions, standby 
equipment is held at Houston, Lafayette, and New Orleans and this standby 
equipment is operated when loads indicate it is needed. : 

Records of loadings from March 15 to May 381 indicate the average daily 
high point count on these trains has been— , 


1 ch 
Revenue | Nonrevenue | Total 
passengers passengers passengers 





Train 5, New Orleans to Houston__- 


| 

| 
en ate 23 | 
Train 6, Houston to New Orleans______.___- 4 


This average high count load indicates that the one 76-seat chair car assigned 
has ample capacity to accommodate the business normally moving and that 
emergency conditions are satisfactorily cared for with the assigned standby 
equipment. 

With respect to eating facilities, with the consistent decline in traffic and the 
increasing loss being sustained, especially in commissary services, it has been 
necessary to discontinue eating services; however, train is stopped at Lafayette 
for 30 minutes to permit passengers to eat at restaurants located a short distance 
from the station and this has proved to be a satisfactory arrangement. 

As to passengers being left standing on the platform because of lack of seats, 
this is just not so. With an average high point count of 44 and with the opera- 
tion of extra equipment when needed there is ample space and there is no record 
of passengers being left standing at any platform. 

As to the condition of equipment being deplorable, I have recent pictures of 
this equipment which I would appreciate having placed in the committee’s file. 
They show the type and condition of equipment operated. With respect to com- 
plaint regarding inadequacy of drinking cups, etc., the employee responsible for 
replenishing these supplies at Houston, and who is represented by Mr. Leighty, 
has been questioned and recalls not a single instance of train arriving at Houston 
with supplies completely exhausted. 


RESERVATIONS ON CITY OF SAN FRANCISCO 


Mr. Leighty made the statement that it is almost impossible to get reservations 
on the City of San Francisco. 

The facts are that occasions when the train is sold out are extremely rare and 
they are generally the result of special holidays, conventions, air schedule dis- 
ruptions and emergency conditions. The actual daily record shows that there 
are very few days when the train anywhere nearly approaches being sold to 
capacity and there are far too many days when the train is so lightly loaded 
that every type of space is open and we are begging for customers. On occasion 
a given type of space may not be open but an alternate type is available and 
when there is a demand for space beyond normal requirements, the consist is suf- 
ficiently flexible that cars can be and frequently are added to the train. Asa 
matter of fact we would welcome a demand which would cause adding cars to 
the train and would even further welcome a demand which would warrant opera- 
tion of additional sections of the train. We have a surplus of lightweight cars 


available. 
EXPENSES OF VARIOUS TRAINS 


Mr. Leighty has questioned various cost factors in a number of cases presented 
before the Commission. This matter of costs is a technically involved matter; 
however, the facts are that the details making up these costs and their applica- 
tion to each case have been presented in exhibit form in each instance and labor 
representatives whom Mr. Leighty represents, as did others who were opposed 
to the proposed discontinuance, in each case exhaustively questioned our tech- 
nical witnesses in an effort to show that costs, allocations or apportionments 
were improper. In each case our witnesses have answered all questions and the 
eases have been submitted on the record made at a public hearing. 
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I am surprised that Mr. Leighty has questioned these expenses in the face 
of our very large and real passenger deficit inasmuch as wages are the largest 
item of expense. Of the total operating expenses incurred in 1959 operation, 
61.79 percent was for employee compensation and this is an important factor 
in the operation of a train such as the Shasta Daylight which Mr. Leighty 
points out had a daily average of 233 revenue passengers in each direction for 
the full year 1958 and had an average of 175 passengers in each direction during 
the slack months. This is a substantial number of passengers, however, it re- 
quires a substantial number of employees for the operation of a train of this 
type. For example, to operate the Shasta Daylight with maximum consist in 
daily operation required a total of 88 employees for its actual operation and 
this does not include supervisory, ticketing, information, reservation, car repair, 
locomotive repair, accounting and other forces, required for overall operation 
put whose activities are not confined to this train. (When you include these 
the employees would exceed the passengers. ) 

Since the triweekly operation has been in effect we have not had one single 
complaint about the schedule or inability to get space. 





STATEMENT OF HENRY E. JoRDAN, CHIEF ENGINEER-SECRETARY OF THE BUREAU 
OF FRANCHISES AND PUBLIC UTILITIES, CiITy oF LONG BEACH, CALIF., WITH 
RESPECT TO SENATE BILL 302 


I support the proposals contained in S. 3020 which would require the railroads 
to secure affirmative authority from the Interstate Commerce Commission or 
an appropriate State agency before there could be a discontinuance of passenger 
service, and to charge the railroads with the burden of proof “that the present 
or future public convenience and necessity permit of such discontinuance.” 

The greater Long Beach area, comprised of the cities of Long Beach, Signal 
Hill, Lakewood, and contiguous county areas, has a population of 445,000. 
These cities, including all of the other cities in the southeastern portion of 
Los Angeles County and portions of Orange County, receive passenger rail 
service only at the Los Angeles Union Station. 

I believe that the economic, social, and national defense interests of the 
State of California and the United States require that adequate passenger rail 
service be provided and maintained, both on an intrastate and interstate basis. 
Certainly the experience had during the Second World War clearly illustrated 
the tremendous role the railroads played not only in moving freight but in 
earrying military personnel and in supporting and sustaining the tremendous 
production of civilian personnel of the Nation which could not have been sup- 
ported at the same volume and tempo by air, bus, and private automobile 
transportation, even with the modern-day improvements in the equipment and 
facilities of these latter types of transportation. 

I am aware that the increased use of air transportation, motorbus, and private 
automobile has attracted many potential passengers away from the railroads, 
resulting in large decrease in the volume of passengers handled by the rail- 
roads since the ending of World War II. Although the railroads have made 
considerable effort during the past 15 years to retain their passengers through 
the application of some new and modern trains, the volume has continued to 
deteriorate. It is well known that in most all instances the railroads claim they 
lose money each year on their passenger business. It appears they have con- 
cluded that it is unwise and improper to make any new large expenditure and 
further efforts to retain and regain their passengers. It is also well known 
that the railroads have continually claimed that a substantial portion of the 
cause of loss of passenger business is the subsidization by Government of air, 
bus, and automobile transportation. I do not here propose to evaluate the merits 
of the railroad claims; however, I do believe that it is of extreme importance 
to this State and this Nation that an adequate passenger rail service be provided 
and maintained, both intrastate and interstate. 

The railroads are integrated public utility systems of passenger and freight 
transportation of varied types serving their respective areas. As such, it surely 
has not been their practice and policy to limit their service to only those places 
or to those people where they can earn a profit in every instance, nor do they 
expect the Interstate Commerce Commission or any other regulatory body to 
limit their earnings in every phase of operations to a uniform net return of 
investment used to render the service. It is not practicable to refine the tariffs 
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of such a utility so that each charge made for a service rendered is neither 
too small nor too great. That this is well recognized by both the railroads and 
the regulatory bodies is evidenced in many instances by their varied tariffs. 

In conclusion, it is my firm belief that it is in the public interest of this 
Nation that passenger railroad service be maintained at a level and standard 
sufficient to support the economic and social welfare of the Nation in peacetime 
and to assure the availability of a passenger service in the event of a national 
emregency. If such service cannot generate sufficient revenue to pay the operat- 
ing cost and the burden of subsidizing it through freight operations becomes too 
heavy, then some other method must be devised. 


STATE OF OHIO, 
Pus.ic UTILITIES COMMISSION, 
Columbus, March 16, 1960. 
Hon. FRANK J. LAUSCHE, 
U.S. Senator, Senate Office Building, Washington, D.C. 


DEAR SENATOR LAUSCHE: On June 4, 1958, and again on June 5, 1959, this 
commission directed communications to each of Ohio’s Senators urging favor- 
able action on then pending legislation which would have restored, at least to 
a degree, that supervision and control over passenger-train abandonments which 
State regulatory agencies such as our own exercises prior to the enactment of 
section 13(a) of the Interstate Commerce Act. 

In its statement of June 5, 1959, the commission said, in part: 

“This commission continues to hold the view that, as a State regulatory body 
invested with some jurisdiction over intrastate passenger-train service, it has 
discharged such duties with moderation and restraint. It further believes that 
in the area of exclusively intrastate operations it may, by virtue of its proximity 
and general awareness of local conditions, be best able to judge certain aspects 
of train discontinuance matters, particularly as they relate to local service 
requirements.” 

This statement continues to reflect the views of the commission with respect 
to train-discontinuance matters, and the commission, therefore, renews its 
request that existing legislation, i.e., S. 3020, insofar as it seeks modification 
of existing provisions of section 13(a) of the Interstate Commerce Act, be given 
favorable consideration. 

Respectfully submitted. 

THE PUBLIC UTILITIES COMMISSION OF OHIO, 
EDMUND J. KENEALY, Chairman, 
FRANCES MOGOVERN, 
EVERETT H. KRUEGER, Jr., 
Commissioners. 


BROTHERHOOD OF LOCOMOTIVE FIREMEN AND ENGINEMEN, 
Yucca Lovee No. 726, 
Belen, N. Mez., May 7, 1960. 
Hon. DENNIS CHAVEZ. 

Dear SENATOR CHAVEZ: This has reference to the Magnuson bill, 8. 3020. 

I am enclosing a petition signed by a few of the men working out of Belen. 
While circulating this petition we found that all the people contacted were 
100 percent for these measures. 

In view of the above information we urge your support of S. 3020, 

Sincerely yours, 
J. H. BLANKENSHIP. 


(The above-mentioned petition is on file with the committee. ) 


New IsertiA, La., March 21, 1960. 


Hon. ALLEN J. EPLLENDER, 
U.S. Senator, State of Louistana, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR ELLENDER: The pending Senate bill No. 3020 introduced by Sen- 
ator Magnuson, if passed, practically abolishes railroad managerial discretion in 
the operation of passenger trains and services. Passage of Senate bill No. 3020 
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would be a complete reversal of the thinking which led to the passage of the 
Transportation Act of 1958. 

This proposed bill drastically increases present controls to the extent they will 
require railroads to obtain Commission approval for even the slightest change 
in passenger service. 

Just consider what this bill proposes in addition to present conditions imposed : 
Accounting 


Require the railroads to maintain accounting of all freight and passenger 
revenues and “expense of operation” incurred in each State in which they 
operate. 


Interstate Commerce Commission determine 


1. Whether service is “sufficient to meet military needs” (although the military 
routes less than half its traffic by rail). 

2. Whether service is “adequate for the public” (not whether the public uses 
it). 

3. Whether the “schedules are convenient” (the hour and time of day or night 
trains are operated). 

4. Whether the “equipment is adequate” (how many cars are operated). 

5. Whether the “physical condition of equipment for passenger comfort” is 
what it should be. 

6. Whether “manner in which service is ‘conducted’ ”’ is what it should be. 

7. Whether “service rendered at stations” is adequate—time ticket windows 
are open, etc. 

8. Many other factors are inherent in this bill. 

In order for the railroads to improve their passenger train revenue situation, 
it is imperative they not be hamstrung by any further restrictive legislation. 

The railroads should be permitted to continue, under the present regulations 
of the Interstate Commerce Commission and State commissions, to conduct their 
passenger train and passenger station operations in the most efficient and eco- 
nomical manner possible, consistent with public necessity. 

I understand this proposed bill has come about from pressure of the railroad 
labor organizations for legislation that will block railroad management’s efiorts 
to eliminate unprofitable passenger service. Should Senate bill No. 3020 be 
passed, it will be just another step, through legislative means, toward further 
control of the railroads by the unions. 

I will appreciate your influence and efforts toward preventing the passage of 
Senate bill No. 3020. Thank you. 

Sincerely, 


LESLIE H. Rey. 


HOwsSE OF REPRESENTATIVES, 
STATE OF ARIZONA, 


Winslow, Ariz., April 23, 1960. 
Hon. CARL HAYDEN, 


U.S. Senator from Arizona, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR HAYDEN : Now that the Congress has the civil-rights bill behind 
them, I feel one of the most important bills now pending before Congress is the 
passenger-train-service legislation, known as 8S. 3020 and H.R. 9742. These bills 
would amend the Interstate Commerce Act so as to prevent the wholesale dis- 
continuance of the passenger-trains service throughout the United States. 

I feel that if something is not done in this connection, and at this session, the 
national security of the United States will in my opinion, be in a very precarious 
position. The railroads have developed this strong country of ours and made 
it safe. They will continue to do so, along with other modes of transportation, 
if protected by Congress and allowed to operate more freely from a competitive 
point of view. The railroads, as you know, moved millions of tons of materials 
and millions of troops during Worlds WarsI and II. What would we do without 


the Nation’s passenger train service if we were confronted with a third world 
war? 


56451—60——__14 
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I hope and pray that you will support S. 3020 and H.R. 9742 and work vigor- 
ously for the passage of this needed legislation at this session of the Congress. 
Please convey my letter to the appropriate committees in the Senate and in 
the House, and I request that it be made a part of the record. 
Respectfully and sincerely submitted. 
LEE F.. Dover, 
State Representative and Grand Trustee Officer, O.R.C. & B. 


RESOLUTION IN Support OF §S. 3020 ANp H.R. 9742, KNOWN AS PASSENGER TRAIN 
SERVICE Act OF 1960 


Whereas there have been several cancellations in the past few months of 
intrastate railway passenger schedules ; and 
Whereas in some instances the Washington Public Service Commission has re- 
ceived protests from civic organizations, labor groups, and individuals over 
this curtailment of rail transportation service ; and 
Whereas under present laws, rules and regulations, the Washington Public 
Service Commission lacks the authority to prevent cancellation of train sched- 
ules or to postpone same pending a public hearing for the purpose of ascertain- 
ing all the facts in connection therewith ; and 
Whereas there is now before the Congress of the United States, S. 3020 and 
H.R. 9742, known as “Passenger Train Service Act of 1960,” which would give 
some authority and responsibility to the regulatory bodies of the various States 
to deal with problems of local character : Now then, be it 
Resolved by the Washington Public Service Commission, That the Commission 
go on record in support of 8S. 3020 and H.R. 9742; and be it further 
Resolwed, That a copy of this resolution be forwarded to all members of the 
congressional delegation from the State of Washington, urging their support in 
the passage of this much needed legislation. 
WASHINGTON PUBLIC SERVICE COMMISSION, 
FRANCIS PEARSON, 
Chairman. 
Patrick D. SUTHERLAND, 
DayTON A. WITTEN, 
Commissioners, 
Dated at Olympia, Wash., this 26th day of April 1960. 
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MONDAY, JUNE 6, 1960 


U.S. SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
SUBCOMMITTEE ON SURFACE TRANSPORTATION, 
Washington, D.C. 

The subcommittee was called to order at 10 a.m. in room 457, Old 
Senate Office Building, Hon. Senator Andrew F. Schoeppel, presiding: 

Present: Senator Schoeppel (presiding), Senator Yarborough, and 
Senator Case. 

Also present: Frank L. Barton, subcommittee counsel. 

Senator ScHorrret. The committee will come to order. 

The other members of the subcommittee are delayed for a few 
minutes. Rather than delay further I think we ought to proceed. 

This hearing marks the resumption of the hearings on S. 3020, a bill 
to amend section 13a(1) of the Interstate Commerce Act to provide 
among other things that a certificate of public convenience and neces- 
sity be obtained before discontinuance of a passanger train and to re- 
quire the railroads to provide adequate railroad passenger service un- 
der the supervision of the Interstate Commerce Commission. 

As I understand, by previous arrangement, our first witness this 
morning will be Mr. Paul A. Rasmussen, chairman of the Minnesota 
Railroad and Warehouse Commission of St. Paul, Minn. 


Mr. Rasmussen, we will be very glad to hear you, sir. I take it you 
have a written statement ? 


Mr. Rasmussen. Yes; I have. 


Senator Scnorrret. You may proceed in any manner that you wish 
to, sir. 


Mr. Rasmussen. Thank you, Senator Schoeppel. 


Senator Scuorrren. At any rate, let the record show that the en- 
tire statement will be made a part of the record. 


STATEMENT OF PAUL A. RASMUSSEN, CHAIRMAN, MINNESOTA 
RAILROAD & WAREHOUSE COMMISSION 


Mr. Rasmussen. The statement, itself, isn’t so long. The two ex- 
hibits I will not read. The statement is comprehensive. I would like 
to read that and make a couple of comments afterward. 

Senator Scnorrret. You may, sir. 

Mr. Rasmussen. Is it customary to stand or sit? 

Senator Scnorrret. You may sit, sir. We are glad to hear from 
you. 


Mr. Rasmussen. Ladies and gentlemen—how loud do you want a 
person to talk? 


207 





208 PROPOSED PASSENGER TRAIN ACT OF 1960 


Senator Scuorrret. Good and loud. 

Mr. Rasmussen. Very well. 

I appreciate having the —— of appearing before this commit- 
tee to testify concerning the need for modifying and changing por- 
tions of the 1958 Transportation Act, particularly section 13a, as it 
pertains to railroad passenger service throughout the United States. 

I am of the opinion that the committee and all parties of interest in 
this matter are sufficiently informed concerning the issues involved. 
It should not be necessary or in order to make a historical appraisal 
of the facts in this proceeding, or to inform the members of a commit- 
tee of the U.S. Senate of the United States of America that our coun- 
try is a Federal Republic where certain sovereign rights and authority 
belong to the respective States. 


REPEAL SECTION 13A 


It is my opinion that section 13a, as it now stands, violates the 
sovereign rights of the respective States with respect to the matter 
of general welfare and police power. 

Furthermore, the 1958 Transportation Act is a delegation of power 
to the railroads; power that belongs to the Federal and State Gov- 
ernments. In addition, it ignores the rights of the public. 

There is an ancient Greek proverb that reads, “Bad government is 
good if it is bad enough.” 

When the effects of a law are for the most part negative, it necessi- 
tates a change, and it is my judgment that any unbiased analysis of the 
1958 Transportation Act would reveal a need for change. 

Section 13a eliminates the railroads from the responsibility of carry- 
ing the burden of proof in a proceeding. The power of regulation is 
delegated to the industry it regulates. It completely ignores the juris- 
diction of the respective States and places the Interstate Commerce 
Commission in a compromising position. 

The language of section 13a is such that even when the Interstate 
Commerce Commission finds that public convenience and necessity re- 
quires the continuation of a passenger train and that such continuation 
will not unduly affect interstate or foreign commerce, the Commission 
may, by order, require the service to continue, in whole or in part, for 
a period not to exceed 1 year from the date of such order. 

As a rule, applicable laws will require that after a Commission has 
made a finding that public convenience and necessity requires a 
service, the industry performing such service must wait for at least 
1 year before reapplying. In the language of section 18a, this is stated 
in the reverse. Section 13a stipulates that after a Commission has 
found that public convenience and necessity requires a service,.such 
finding is limited to a period of 1 year. 

Anyone who understands what is involved in determining public 
convenience and necessity knows that it would be both ridiculous and 
impossible to impose a responsibility on any Commission, State or 
Federal, to make a finding that public convenience and necessity re- 
quires a service for only 1 year and that after 1 year has expired the 
factor of public convenience and necessity no longer exists. In deter- 
mining that as of January 1, 1960, public convenience and necessity 
requires the continuation of a passenger train up to December 31, 1960, 
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and that as of January 1, 1961, the factor of public convenience and 
necessity will no longer require this service, is way beyond the realms 
of reasonableness. 

According to the present law, after 1 year has expired, according 
to my interpretation of that law, the railroad can automatically and 
arbitrarily eliminate the service, regardless of circumstances, and 
there is no provision in the law giving a State commission or the Inter- 
state Commerce Commission any further jurisdiction in the matter. 

I imagine that a State commission might on an investigation of its 
own motion require a hearing to be held to ascertain and determine the 
matter of public convenience and necessity and could require the rail- 
road to reinstate the passenger service. 

The language of section 13a, in the matter of public convenience and 
necessity, is certainly contrary to public interest. 


STATE VERSUS FEDERAL REGULATION 


In appearing before this committee, I have one purpose to try to 
accomplish. As a result of 8 years’ experience as a member of the 
Minnesota Railroad and Warehouse Commission, 4 years of which 
Ihave been chairman, and haying had the experience of presiding and 
participating in many proceedings involving the abandonment and 
merging of passenger trains, I am recommending to this committee 
that section 13a should be modified to provide that the States shall 
have original jurisdiction in a proposed abandonment of the last pas- 
senger train serving an area. 

Prior to 1958, the respective State commissions had original juris- 
diction in matters of cliscontinuing, consolidating, or merging of pas- 
senger trains within the boundaries of the State, regardless of: whether 
it was interstate or strictly intrastate commerce. 

I am convinced that this right should be—there is one mistake in 
this, that should be restored, restored to the respective States. 

At the present, under section 13a, a railroad may, if it so decides, 
ask the State commission to take jurisdiction in the matter of remov- 
ing a passenger service in interstate commerce as it pertains to a par- 
ticular State, or it may ignore the State jurisdiction and go directly 
to the Interstate Commerce Commission. 

When it concerns the matter of removing the last passenger train 
in either interstate or intrastate commerce, the jurisdiction should be 
left with the States. 

Since 1958, both types of proceedings have applied in cases of 
passenger train abandonment in the State of Minnesota. 

In docket A-7689, the Great Northern Railway Co, made an ap- 
plication to the Minnesota State Commission to discontinue passenger 
trains Nos. 35 and 36 operating daily except Sundays between Duluth 
and Kast Grand Forks, Minn. This was an interstate train and was the 
last passenger train operating between the points involved. The ap- 
plication was filed on Dec ember 17, 1958; the hearings were held at 
Duluth and Bemidji, Minn., on February 4, 5, and 6, 1959, and an 
order granting such application was dated March 30, 1959, 

I might state, in passing, that over the years the Minnesota Com- 
mission has expedited such applications “and proceeded with dis- 
patch. The railroads have had no occasion to criticize the com- 
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mission because of unnecessary delay. Any delay that has 
occurred can be attributed to the request of parties of record for 
continuance and for the filing of briefs. This applies to all cases 
that have been held during a period of many years, and I don’t 
see any reason, gentlemen, why the respective State jurisdictions 
should be penalized of the right that belongs to them simply be- 
cause a few State commissions have delayed as long as they have in 
disposing of some cases in this matter. In my thinking, from dis- 
cussions I have had, that is the only reason why this law has been 
written as it has to spank, so to speak, a few commissions in the 
United States, and penalize all others just because of that. 

I take no exception with that provision in the law that requires 
a commission to make a disposition of a matter within 120 days after 
it has been heard. That is the only sensible way of handling that. 

On October 28, 1959, the Chicago, Milwaukee, St. Paul & Pacific 
Railroad petitioned the Interstate Commerce Commission to remove 
trains Nos. 157 and 158 operating between Austin, Minn., and La- 
Crosse, Wis. This proceeding is identified as docket A-7789, ICC 
finance docket No. 20881. 

This abandonment would have taken place within 30 days but 
exceptions were taken and filed with the Interstate Commerce Com- 
mission by the George A. Hormel Packing Co. of Austin, the Austin 
Chamber of Commerce, and the Minnesota Railroad and Warehouse 
Commission. Consequently, the matter was set down for a hearing 
which was held on January 12 and 13, 1960, before an examiner of 
the Interstate Commerce Commission at Austin, Minn. 

More than 99 percent of the route covered in this entire operation 
was within the State of Minnesota. Less than 1 mile of the route 
involved was in the State of Wisconsin, from the Minnesota State 
border to the depot at LaCrosse, Wis. The Milwaukee Railroad, under 
section 13a, decided to ignore State jurisdiction and go directly to 
the Interstate Commerce Commission, This also is the last passenger 
train that operates between the points involved. 

The Interstate Commerce Commission issued an order, effective 
March 28, 1960, authorizing the Milwaukee Railroad to abandon these 
passenger trains. When the order came out on March 28, 1960, the 
meta Railroad abandoned both passenger trains the very next 

ay. 

After reviewing the testimony and evidence in the proceeding, it is 
my judgment that the public for the most part had abandoned the 
service and that the Interstate Commerce Commission was justified 
in issuing an order authorizing the railroad to remove the trains; how- 
ever, the manner in which the removal was made merits serious criti- 
cism. 

It is true that there was a period of 120 days in which to negotiate 
this matter, and that the 120 days had expired as of March 28, 1960; 
but the practice of the Interstate Commerce Commission, as defined 
by law, should provide that some notice must be given to a commu- 
nity before a train can be abandoned. 

he far as the public was concerned, they did not know nor could 
they anticipate the decision and determination that would be made 
by the Interstate Commerce Commission in this matter; consequently, 
the patrons of the railroad all along the line had reason to expect that 
a reasonable notice would be given before the service was abandoned. 
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It was necessary for the Interstate Commerce Commission, and for 
the Minnesota Railroad and Warehouse Commission as well, to issue 
emergency ex parte orders to the American Railway Express Co. au- 
thorizing it to transport express by motor vehicle. 

No notice was given to the Post Office Department as to the exact 
time that the trains would come off because the Milwaukee road had 
no advance notice of what decision the Interstate Commerce Commis- 
sion would make. 

This order was a permissive order, and not a mandatory order. 

The Milwaukee Railroad, as a matter of good public relations and 
ordinary decency in dealing with its patrons, should have given at 
least 10 days’ notice to the people along the right-of-way, notifying 
them that the trains would be taken off and giving them and the in- 
dustries that patronized the railroad a little time in which to make 
the necessary adjustments. 

When a train has served a community for close to a century, it 
seems that the public would merit a little more consideration on the 
part of the railroad, and that laws would be written in such lan- 
guage that such abrupt changes would be impossible. 

Senator Scnorrrent. Might I ask you this question; in a situation 
like that, what do you think would be a reasonable length of time to 
give notice before they operate under the order? 

Mr. Rasmussen. Ten days. 

Senator ScnHorprri. Would 10 days be sufficient, in your judgment? 

Mr. Rasmussen. Yes, sir; I think 10 days. The public have been 
alerted to the fact for a period of time, there is a proceeding under 
consideration, and I thing 10 days would be—I say that would be a 
minimum, but from 10 to 20 days. In our State commission we have 
given 10 days, and we ‘have had no repercussions, no negative conse- 
quences. 

Senator Scuorrret. Thank you. 

Mr. Rasmussen. In any and all orders issued by our commission, 
we require at least 10 days’ notice to the public before a service can 
be abandoned and, certainly in the matter of eliminating two pas- 
senger trains, it would not be expecting too much to ask that the 
public be given a reasonable notice. 

If this matter would have been heard by our commission, as the 
law provided prior to the passage of the 1958 Transportation Act, 
the result, in all probability, would have been the same but no dis- 
courtesy would have been shown the public and they would have 
been notified somewhat in advance as to the exact time when the 
train would be removed. 

There is a tendency on the part of Congress to place the matter 
of jurisdiction farther and farther away from the areas affected. I 
think it is asking too much of an Interstate Commerce Commission 
examiner to anticipate that he can properly evaluate all of the fac- 
tors in a proceeding in an area in which he is not acquainted. I 
personally feel much more qualified to evaluate a proceeding involv- 
ing an operation in the State of Minnesota than I would if I were 
to consider a similar ne pee in the States of New York, Missis- 
sippi, Florida, or any State any distance from Minnesota. 

In most cases, an examiner does not have the local background 
as a basis to season his judgment; he is not familiar with the indus- 
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trial development along the right-of-way of the train concerned; he 
cannot properly evaluate the impact that the application has on the 
public welfare; he is not at all familiar with the historical develop- 
ment of the area affected; he does not understand the problems of 
the industries along the right-of-way; he does not know the extent 
to which the territory supports the railroad, and he cannot properly 
evaluate the effects that the elimination of the last passenger train 
will have on the public residing in the area affected. 

The evaluation that any examiner would place on such cases, to 
say the least, would be superficial in comparison with the judgment 
of men who have lived and resided in the area concerned. 

It would be an erroneous conclusion if this committee would con- 
clude from my remarks that a State commission would arbitrarily 
require the continuation of the last passenger train regardless of 
the facts and circumstances involved. However, State commissions 
are in a much better position to properly evaluate the evidence and 
testimony, and the public would have more confidence in the judg- 
ment of a local State commission than they possibly could have in the 
judgment of an examiner who has no personal interest in the State 
whatsoever and whose interest is very remote and far from the area 
involved in the proceeding. 

If any party, in such a proceeding, takes exception to the order of a 
State commission, it certainly should be referred to a court of com- 
petent. jurisdiction, such as the district court, State supreme court, the 
U.S. Supreme Court, and should, under no circumstances, be reviewed 
by the Interstate Commerce Commission. Under the present law, in 
maiters involving passenger trains that operate wholly within the 
boundaries of a single State, the Interstate Commerce Commission 
functions as an appelate court and the jurisdiction of all State courts 
is ignored. 

The Duluth, Missabi & Iron Range Railroad Co., hereinafter re- 
ferred to as the D.M. & I.R. Railroad Co., operates out of Duluth, 
Minn., and services a large part of the iron ore mining area north 
and west of Duluth. On November 7, 1952, the Minnesota commis- 
sion, by a 2 to 1 order, allowed the D.M. & I.R. Railroad Co, to discon- 
tinue its last passenger train operating between Duluth and Hibbing, 
Minn. 

Because of several requests on the part of the public along the right- 
of-way the Minnesota commission, on April 15, 1953, issued an order 
to show cause why the D.M. & I.R. Railroad Co. should not be re- 
quired to reestablish passenger service between Duluth and Hibbing, 
Minn. 

On May 1, 1953, the commission held a hearing on its order to show 
cause, and on May 6, 1953, the commission issued its order requiring 
the D.M, & I.R. Railroad Co. to reestablish passenger service. This 
order was appealed to the district court and also to the Minnesota 
Supreme Court. Both courts affirmed the order of the Minnesota 
commission. The matter was then certified to the U.S. Supreme Court 
on May 22, 1956. The appeal from the Minnesota Supreme Court to 
the U.S. Supreme Court was dismissed for want of a substantial 
Federal question, volume 352-804, October term, 1956. 

The passenger service was reinstated and the order of the Commis- 
sion required the railroad to reverse its time schedule of the trains in 





an 
m¢ 


a ¢ 
ne! 
wi 
ur, 
the 
ve 
co 
th 
we 


Pe 
th 
sec 
an 
be 
ve 
in, 


re 
co 





PROPOSED PASSENGER TRAIN ACT OF 1960 213 


an effort to accommodate the public and cause the service to become 
more attractive. The railroad cooperated in every way with the 
order of the commission, putting on modern equipment in an effort to 
provide satisfactory service. 

Immediately after reinstating the passenger train service, the D.M. 
& IR. Railroad requested the Post Office Department to grant them 
a contract authorizing them to transport mail over this route. Min- 
nesota’s two Senators, Edward Thye and Hubert Humphrey, together 
with Congressman John Blatnik, who resides in the area affected, 
urged the Post Office Department to reinstate the mail contract, but 
the Post Office Department absolutely, according to my thinking 
very arbitrarily, refused todo so. If the Post Office Department had 
cooperated and reinstated the mail contract, it is my judgment that 
the mail revenue, together with the express and passenger revenue, 
would have been suflicient to warrant the continuation of these trains. 

Because of the lack of patronage and the arbitrary attitude of the 
Post Office Department in flatly refusing to grant the mail contract to 
the railroad, it became necessary for the D.M. & IR. Railroad to file a 
second application. This application was filed on October 25, 1957, 
and requested permission to discontinue the passenger train operating 
between Duluth and Hibbing, Minn. The matter was heard on No- 
vember 26, 1957, and the Minnesota commission issued its order grant- 
ing said applic ation on December 9, 1957. 

Senator Scnorrren. Did the files in those proceedings indicate the 
reasons given by the Post Office Department for not giving this mail 
contract consideration ; do you know ? 

Mr. Rasmussen. No; they did not. 

There was one reason that they gave, and that was because it didn’t 

make quite as good connections with other trains. But during that 
period of time they were having difficulty in getting trucks to trans- 
port the mail. The service was very unsatisfactory and we, in 
Minnesota, feel that they failed to coordinate their service with the 
other needed service. 

During those years—as I state later—the roads were made all- 
weather roads, and it was very difficult for us to understand at that 
time why the Post Office Department insisted on having the trucks. 
They had, I think, three different companies over a period of a few 
years there in order to get service by truck. 

Senator Scuorrren. Thank you. 

Mr. Rasmussen. From a superficial evaluation of the facts stated, 
it may appear that the first order of the commission, dated November 
7, 1952, should have prevailed. However, between 1953 and 1957 
the Minnesota State Highway Department, and the county involved, 
constructed all-weather highways along the right-of-way, making 
ingress and egress possible. throughout ‘the entire year. This road 
construction was completed in 1957. 

In 1953, before our commission issued its order to show cause against 
the D.M. & I.R. Railroad Co. to reestablish passenger service, I per- 
sonally on two occasions drove by car along the right-of-way between 
Hibbing and Duluth, Minn. Approximately 50 miles of the right-of- 
way was for all practical purposes impassable to traflic during several 
months of the year, and there were areas where the right-of-way was 
from 12 to 15 miles distant from the railroad. 
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The construction of an all-weather, hard-surface highway changed 

the situation as it pertained to the matter of public convenience and 
necessity. 
_ A factor that the commission considered in all of the cases involy- 
ing the discontinuance of the last passenger train between Hibbing 
and Duluth, Minn., was the substantial net revenue that this area 
provided for the D.M. & LR. Railroad. The annual net revenue 
for the entire operation in this rather limited area amounted to from 
$6 to $10 million. 

In spite of this substantial operating net revenue, in 1957 the com- 
mission found that the public for all practical purposes had abandoned 
the passenger service, and authorized the removal of the last passenger 
train. 

The point that I made previously certainly would apply in the case 
of this train, that it would be practically impossible for an examiner 
of the Interstate Commerce Commission, or, in fact, for the Inter- 
state Commerce Commission as a whole, to properly evaluate the ex- 
tenuating circumstances in the removal of this passenger train. 

Senator Scuorrre. In these hearings I take it that public witnesses 
appeared, did they not? And did they not present these matters, or 
were the hearings of such a short duration that they didn’t have 
the opportunity to? 

Mr. Rasmussen. No. The public has an opportunity to be heard, 
but the railroad has millions of dollars at stake. Or, you might say, 
probably a hundred thousand dollars a year, or $200,000 loss a year. 
They hire the best experts in America. The individual businessman, 
shipper, farm cooperative, small industry, school teacher, who uses 
the service just doesn’t have the time nor the money to, in any way, 
compete with the testimony that is presented in a proceeding of this 
kind by the railroad. 

I am not criticizing the railroads, they are very scientific, they are 
very fair, they are very honest. And the commission has to take an 
unbiased position. The Brotherhoods are often in these proceedings, 
but their interest is limited basically to jobs. Our commission does 
not require a railroad to operate a passenger train in order to provide 
labor. It is not considered as being of probative value. But the over- 
all interest of the public we try to get. The people, because of their 
limited financial ability and their dislike to be placed on a witness 
stand, I do not think in many of these proceedings are properly 
represented. 

Senator Scuorpret. Do you in your State of Minnesota by and 
through your commission—I know that you consider and look out for 
the public interest—does your commission probe into these matters 
through your chief counsel or your experts on your commission ? 

Mr. Rasmussen. Well, we feel that the railroads are just as much 
a part of the public as any other industry. 

Senator Scnorrret. That is true. But there is an adversary in- 
terest. 

Mr. Rasmussen. Yes. We do particularly in rate matters conduct 
an investigation and present exhibits. That is primarily factual. We 
do at times have our inspectors travel the trains along the right-of- 
way, make a count for a period of a few days, but other than that I 
would say it isn’t as accurately or as thoroughly considered from the 
standpoint of the public as it is from the standpoint of the railroad. 
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This certainly casts no reflection on the personnel of the Interstate 
Commerce Commission or its staff. Regardless of the ability and 
capacity of the parties concerned, they just do not have the years 
of experience and understanding of local conditions as it pertains 
to an operation of this kind. 

Since July 1, 1948, the biennial reports of the Minnesota Railroad 
and Warehouse Commission show that the Minnesota commission has 
authorized the discontinuance of 96 passenger trains; 6 of them in- 
volving partial abandonment and 90 involving total abandonment. It 
should be understood that the 96 abandonments would represent 48 
round trips through the communities involved. 

In addition, since August 1958, the Interstate Commerce Commis- 
sion has discontinued 16 passenger trains operating in Minnesota. 

The Minnesota commission realizes that the passenger deficit is a 
serious matter, that freight rates should not be arbitrarily increased 
to pay for passenger deficits, and that public convenience and neces- 
sity should be the determining factor in any and all matters pertain- 
ing to discontinuance of passenger train service. 

I am of the opinion, however, that the total revenue, both freight 
and passenger, which a railroad receives from a particular area, 
should be evaluated when the removal of the final and last passenger 
train is under consideration. 

Another matter that appears to be ignored and that merits careful 
consideration on the part of State commissions, the Interstate Com- 
merce Commission, and the Congress of the United States, is the fact 
that at the present time the highways of the States, for motor vehicle 
transportation, are overencumbered, and the railroads are not oper- 
ating at capacity. Every effort should be made to restore traffic to 
the railroads, particularly that type of traffic that is most suitable for 
rail movement. 

Public interest should be the determining factor, and every en- 
couragement should be given to the railroads to improve and encour- 
age the service rather than to curtail it. Once a passenger train is 
removed, for all practical purposes it remains abandoned. 


SHORTSIGHTED POLICY OF U.S. POST OFFICE DEPARTMENT 


The U.S. Post Office Department has been very arbitrary in the 
manner in which it has transferred the mail contracts from the rail- 
road to motor vehicles. This shortsighted policy on the part of the 
Post Office Department is detrimental to the public interest. An effort 
should be made on the part of the U.S. Congress to require the Post 
Office Department to use the rails for transporting mail whenever it is 
possible and within the realms of reasonableness. 

The revenue from the transportation of U.S. mail can contribute a 
great, deal to the continuance of a passenger train service that is es- 
08 to the economy of many communities throughout the United 
States. 

The public, in good faith, has invested money along the railroad 
right-of-way. In many cases counties and municipalities contributed 
substantial amounts directly to the railroads at the time they were es- 
tablished. The Federal Government has subsidized them time and 
time again, and public interest must be the determining factor when 
it comes to the abandonment of passenger trains. 
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An effort should also be made to encourage the Railway Express 
Co. to continue to use the services available on the part of the rail- 
roads. 

I am filing and including with this statement two exhibits. Ex- 
hibit No. 1 is a night letter sent to the Honorable Arthur E. Sum- 
merfield, Postmaster General, on March 23, 1960, asking that the Post 
Office Department cancel its order to discontinue the use of certain 
trains operating in Minnesota to transport mail, which was to be- 
come effective April 3, 1960. 

The Post Office Department temporarily canceled this order, al- 
though they refused to agree to cancel it for a period of 90 days. 

Exhibit No. 2 is a six-page letter, signed by the three Minnesota 
Commissioners, sent to the entire Minnesota congressional delega- 
tion. This letter goes into detail concerning the negative effects that 
will result in Minnesota if the Post Office Department puts into ef- 
fect its contemplated national integrated postal service plan. This 
proposal is sometimes referred to as the metropolitan area plan. 

Senator ScHorrret. I want the record to show at this juncture 
that those exhibits will become a part of the record. 

Mr. Rasmussen. Thank you, sir. 

(The exhibits above referred to are as follows :) 


Exursit No. 1 


MINNESOTA RAILROAD AND WAREHOUSE COMMISSION, 
St. Paul, Minn., March 23, 1960. 
Hon. ARTHUR E. SUMMERFIELD, 
Postmaster General, 
Post Office Department, 
Washington, D.C. 

Minnesota Railroad and Warehouse Commission informed today by Duluth, 
Winnipeg & Pacific Railroad Co., subsidiary of Canadian National Railways, 
Winnipeg, Manitoba, Canada, that it has been notified by C. E. Knudson, region- 
al operations director, that under the metropolitan area plan effective in Duluth 
area on April 3, 1960, trains 619 and 620 operating between Duluth and Ranier, 
Minn., will no longer be used for any mail service effective that date. The 
commission today issued its order denying the application of the Duluth, Win- 
nipeg & Pacific to discontinue passenger trains 619 and 620. Majority of reve- 
nue on said trains is derived from mail transportation. The discontinuance of 
use of said trains for mail transportation will soon result in abandonment of 
trains 619 and 620 to detriment of economy of this State and particularly area 
between Duluth and Ranier, Minn. We respectfully request that notice to can- 
cel use of trains on April 3 be postponed for a period of 90 days in order to 
give this matter further study on its economic effect. We have not received 
any complaints regarding present mail service. Over 30 witnesses were heard 
at the Duluth Winnipeg & Pacific hearings conducted by this commission and 
none of them complained about the mail service. The commission has also 
been informed the railway post office will be taken off of Great Northern trains 
Nos. 20 and 23 that operate between the Twin Cities and Duluth. No one has 
complained about this service. This will increase the losses on said trains ac- 
cording to best information available in the sum of $38,755 per year. These 
are the two fastest operating trains in the State. The loss of this service would 
be detrimental to the best interests of the public that involves over a million 
people. Suggest that any action in this matter be postponed for 90 days in 
order to have time to give further consideration to the effect such action will 
have. 

Pau. R. RASMUSSEN, Chairman. 
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Exursit No. 2 


MINNESOTA RAILROAD & WAREHOUSE COMMISSION, 
St. Paul, March 24, 1960. 
Hon. HusertT H. HUMPHREY, 
U.S. Senator, 
Senate Office Building, Washington, D.C. 


Re Transfer of mail from passenger trains. 


DEAR SENATOR HUMPHREY: On February 19, 1960, the Minnesota Railroad & 
Warehouse Commission stressed the importance of the retention of transporta- 
tion of mail by rail in communications sent to Minnesota’s Congressmen. It be- 
comes more evident daily that the U.S. Post Office Department does not intend 
to heed the protests that we have made to our congressional delegation regard- 
ing the serious adverse economic effect of the so-called metropolitan area plan. 
This plan is going much further than taking mail off of trains that operate over 
short distances. 

On Wednesday, March 23, 1960, this commission denied the application of the 
Duluth, Winnipeg & Pacific Railway Co. to discontinue its passenger trains 619 
and 620 that operate between Duluth and Ranier, Minn., and serve 32 intermedi- 
ate points. On the same day counsel for the Duluth, Winnipeg & Pacific in- 
formed the commission that the company was notified by C. A. Knudson, regional 
operations director, that the U.S. Post Office Department will discontinue the use 
of trains 619 and 620 for mail service effective April 3, 1960. 

The total passanger revenue on these trains for the year 1958 was $72,435, and 
for the first 9 months of 1959, $48,284; of said sums, $53,300 and $38,000, respec- 
tively, was derived from mail revenue. The commission anticipates that the 
Duluth, Winnipeg & Pacific will immediately ask for reconsideration of its order. 

The commission cannot understand the action of the Post Office Department in 
removing mail from trains such as these that have been providing excellent 
service to the public. Of 30 witnesses that testified at the Duluth, Winnipeg & 
Pacific hearing, not one complained about the mail service. The commercial 
fishermen from Roosevelt to Ranier testified that the removal of these trains 
would cause them an extreme hardship, and that the only common carrier 
truckline operating out of International Falls does not carry fresh fish. This is 
only one example of the terrific impact that the promiscuous removal of mail 
transportation by rail is having on not only the State of Minnesota but on other 
States. 

Yesterday the commission had a conference with representatives of the Great 
Northern Railway Co., the result of which further illustrates the detrimental 
effect of extending the metropolitan area plan in areas where this State has 
excellent passenger train service. These officials stated that as of April 3, 1960, 
the Post Office Department is discontinuing the use of railroad post office cars 
on passenger trains 20 (Gopher) and 23 (Badger), two of the fastest trains in 
the State that operate between the Twin Cities and Duluth. This will mean the 
loss of $38,755 per year and may make the difference between the retention and 
removal of these trains. Some 76,000 people used the Gopher in 1959, and 45,000 
used the Badger. The use of a Railroad Post Office car means that the mail is 
being distributed en route. There is no time lost and the mail service, in our 
opinion, is just as good if not better than it would be on a highway post office 
truck. 

The Great Northern Railway Co., also has informed the commission that as of 
April 3 the Post Office Department is removing the mail from mixed passenger 
trains 325 and 326, operated hetween Breckenridge, Minn., and Aberdeen, S. Dak., 
and on mixed trains 199 and 200 that operate between Breckenridge and Minot, 
N. Dak. 

The Post Office Department makes a token offer to the railroads asking that 
they inform it if they desire to truck this mail. It is common knowledge, at least 
in this area, that the railroads will not make large investments in highway post 
office trucks for the transportation of mail when it is already giving satisfactory 
service to the public on its passenger trains without any further investment. 

The loss to the Great Northern in mail revenue on trains 199 and 200 will be 
$15,000 a year (storage mail), and on trains 325 and 326, where the post office 
is removing the railway post office cars as well as storage mail, the loss will 
amount to $37,001.53. 

The Minneapolis, St. Paul & Sault Ste. Marie Railroad Co. has notified us that 
it has received a letter from the Post Office Department stating that it is con- 
templating putting the metropolitan area plan into effect between Minneapolis and 
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Duluth, which will affect the Soo Line passenger trains 62 and 63. The Soo 
Line has protested that if the Post Office Department places this plan in effect 
it will mean a loss of $60,000 in mail revenue, and no doubt an application wili 
be filed with this commission to discontinue these two passenger trains between 
the Twin Cities and Duluth. 

The Soo Line has also stated that it received a similar notice relating ot its 
passenger trains 75 and 76 that operate between Hankinson and Bismarck, 
N. Dak., and if this should come about it will mean a mail revenue loss of $80,000 
and will result in an application with the State of North Dakota to discontinue 
these two trains. 

The Northern Pacific Railway Co. has notified us this morning that the Post 
Office Department is removing the mail from its passenger trains 5 and 6 between 
Seattle and Spokane, Wash., as of April 1, 1960, with a consequent loss of 
$145,000, resulting in the Northern Pacific Railway Co. filing an application on 
March 23, 1960, with the Public Service Commission of Washington to discontinue 
said trains. 

On April 1 the Post Office Department is also removing the railroad post office 
mail service on passenger trains 1 and 2 of the Northern Pacific that operate 
between Chicago, Ill., and Seattle, Spokane, and other cities in the State of 
Washington. Trains 1 and 2 are known as the “main streeter” and are two of 
the fastest trains that operate between Chicago and points in the State of 
Washington. The loss of revenue on these two trains amounts to $125,000 
per year. 

We are making inquiries of other railroads to determine if the Post Office 
Department has notified them of intentions to discontinue the use of passenger 
trains for the transportation of mail. 

On February 19, 1960, this commission brought the matter of the discon- 
tinuance of the use of passenger trains for the transportation of mail to sharp 
focus to each of the members of our Minnesota congressional delegation. In 
answer to this letter (copies of which were mailed to this commission), George 
M. Moore, Assistant Postmaster General, stated to various Senators and Rep- 
resentatives that his Department “will pay the railroads approximately $340 
million, the highest amount for any year to date, and $50 million more than they 
received in 1956.” We do not quarrel with this statement, but it does not por- 
tray the picture correctly. This no doubt reflects volume as well as rate in- 
creases, but this is due to the expansion of our economy, and not due to a greater 
use of passenger trains. The fact is less and less use is being made of passenger 
trains, which has and will result in more passenger trains being discontinued, and 
we again state that if this continues we doubt that the State of Minnesota will 
have any passenger service remaining, except for one or two trains, within a 
period of 5 years. 

Mr. Moore further states that the number of passenger trains have been re- 
duced from 10,000 to 2,000. It is true that no doubt many of the short-run 
trains, particularly intrastate trains, have been discontinued, but many of these 
trains that were lost were merged with other trains that were still capable of 
handling mail by rail as has been the case between Chicago, Ill. and the Twin 
Cities. Actually, while it appears from Mr. Moore’s letter that passenger train 
service has been reduced by 80 percent, the fact is that the passenger train mile- 
age has decreased by only 40 percent. 

He also speaks of the unattractive time schedules on the remaining passenger 
trains. In answer to that we can see no reason why mail delivered from the 
Twin Cities to Duluth, for example, should necessarily have to arrive at 3 or 4 
o’clock in the morning instead of 5 or 6 in the morning. As long as the mail is 
ready to be delivered at a reasonable business hour we ean see no cause for 
complaint, and the fact is that we have not received any complaints about pas- 
senger train mail service. 

On page 2 of Mr. Moore’s letter he refers to a problem that the Department en- 
countered as a result of the notice of discontinuance by the Chicago & North 
Western Railway Co. of passenger trains 510 and 511, Duluth-Chicago; trains 
514 and 515, Minnesota-Flroy, Wis.; and trains 514-515, Mankato-Elroy, and that 
said railroad would immediately discontinue the operation of these trains if the 
application is granted. However, the Post Office Department, without waiting 
for a final order of the ICC, discontinued the use of the passenger trains for mail 
transportation before the decision of the ICC was known. 

The hearings consumed several days and the ICC issued its order requiring the 
Chicago & North Western to retain its passenger trains 510 and 511 between 

Duluth and Chicago and its trains 514 and 515 between Mankato, Minn., and 
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Elroy, Wis. It did grant that part of the application that referred to passenger 
trains 514 and 515 between Minneapolis, Minn., and Elroy, Wis., to which this 
commission had no objection because of the fact that we had sufficient passenger 
train service between said points. The result of this indiscreet action was that 
the Chicago & North Western immediately applied to the ICC for reconsideration 
and oral argument on that part of the application that was denied. To date, no 
further action has been taken by the ICC. Nevertheless, the Post Office Depart- 
ment has not reestablished mail transportation on the trains that are still oper- 
ating. Further, we know of no instance where the ICC has not allowed at least 
35 days before permtiting the discontinuance of a passenger train after its final 
order was issued. 

It appears to us that regardless of what economic effect the transfer of rail 
mail to truck may have on the areas involved, the Post Office Department is going 
to insist that its metropolitan area plan shall become effective. 

The further argument that Mr. Moore uses that they must put the metropolian 
area plan into effect because 1 year from today the Chicago & North Western 
may discontinue said trains, is no argument at all. The Post Office is not in a 
position to anticipate a year ahead of time what discretion the ICC will exer- 
cise in determining whether or not a passenger train should be discontinued or 
retained 1 year from today. 

The railroad is by far the most reliable and dependable service, considering 
snowstorms and severe weather conditions that often occur in Minnesota. 
Again the Commission desires to emphasize that at no time has it ever received 
a complaint about the mail service on these trains. 

Mr. Moore refers to the Minneapolis & St. Louis Railway Co.’s application for 
permission to discontinue trains 13 and 14 which are overnight trains between 
Minneapolis, Minn., and Watertown, S. Dak. In 1959, he admits that the mail 
revenue on these trains was $143,252, and yet while this Commission has not 
heard of any complaints about this service, he states, “field officials are plan- 
ning improvements in South Dakota which quite possibly could eliminate the 
need of Minneapolis & St. Louis trains 13 and 14.” 

So it appears that regardless of the present excellent passenger train mail 
service, the metropolitan area plan must go into effect. This must take place, 
ignoring the economic effect on the area and the fact that trains 13 and 14 are 
the last passenger trains serving the public on the Minneapolis & St. Louis Line 
between Minneapolis and Watertown, S. Dak. 

On page 3 of Mr. Moore’s letter, he states that his records do not agree 
with “Mr. Ossanna’s contentions.” This commission has on file a letter signed 
by C. B. Knudson, regional operations director at Minneapolis, directed to the 
Canadian National Railways, Winnipeg, Manitoba, Canada, which is the parent 
company of the Duluth, Winnipeg, & Pacific Railway Co., dated March 16, 1960, 
in which he specifically notifies that company that “use of trains 619 and 620 
for any mail service is not contemplated * * *. Under the metropolitan area 
plan, which will become effective in the Duluth area on April 3, 1960, trains 
619 and 620 will not be used for any mail service effective that date.” As stated 
above, the same notice was sent to the Great Northern Railway Co. affecting 
trains 20 and 23. 

On page 4, Mr. Moore refers to a savings of $11,500 that the Department 
made by transferring the mail from Duluth, Missabe & Iron Range trains 5 
and 6 that operate between Duluth and Winton. He fails to state how this 
savings was made. It does not indicate that in determining the savings no costs 
were taken into consideration, except the savings that may have been made 
by a decrease in the rates charged for the transportation of mail by truck. 
What would the savings be if they added the wages of the staff? In other 
words, have any postal employees been eliminated as a result of the transfer 
of this mail from rail to truck? The same question should be asked relative 
to the reference that Mr. Moore has made to the savings on Canadian and North- 
western trains 510 and 511 and 514 and 515. To make a saving in a rate re- 
duction without a comparable saving in expenses is perhaps no saving at all. 

While there may be new concepts of mail distribution, there is not sufficient 
proof at this time to indicate that the metropolitan area plan is more efficient. 
A reduction in rates alone is not a criterion of what the cost of operation will 
be by highway post office trucks. The diversion of mail from passenger trains 
in the State of Minnesota will result in a discontinuance of practically all of 
the passenger trains in this State within a period of a few years. “Progress” 
at the expense of the public interest is no progress at all. 
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We respectfully request that Congress call for an immediate investigation of 
the national integrated postal service plan being forced on the United States 
by the Post Office Department. 

As of today we were informed by the Post Office Department that they have 
canceled their order which was to take effect April 3, 1960, and that no definite 
date for removing the mail has been set. This means that we will have more 
time in which to call the matter to the attention of interested parties and have 
the plan permanently abandoned as it pertains to many of the proposed changes, 

Very truly yours, 
PauL A. RASMUSSEN, Chairman, 
HsJALMAR PETERSEN, Vice Chairman, 
Ronatp L. ANDERSON, Commissioner. 

Mr. Rasmussen. In connection with this large-scale national inte- 
grated postal service plan, the Post Office Department had issued in- 
structions that as of April 3, 1960, the mail contract with the Great 
Northern Railroad, on trains Nos. 20 and 23, operating between 
Duluth, Minn., and Minneapolis-St. Paul, Minn., was to be canceled. 

These are both fast trains. The cost to the Post Office Department 
to operate between Minneapolis-St. Paul and Duluth is, comparative- 
ly speaking, smal] because of the short distance involved. The service 
has been entirely satisfactory, for generations, and the highways for 
motor vehicles between these two points are at present over- 
encumbered. 

Train No. 20 carried 76,000 passengers in 1959, and train No, 23 
carried 45,000 passengers. The trains carried an RPO car and dis- 
tributed mail en route. 

It is impossible for our commission to appreciate or understand 
what good purpose would result to the Post Office Department or any 
party concerned in the removal of the mail contract on these two 
trains. On the contrary, much harm will be forthcoming as a result 
of such a chance. 

Position taken by the Minnesota Railroad and Warehouse Com- 
mission: The position that I have taken, on behalf of our commis- 
sion, in connection with the necessity of changing the 1958 Trans- 
portation Act as it pertains to section 13a, should not be misconstrued 
as a prejudiced attitude toward the railroads in the matter of adjust- 
ing its passenger service. Certainly, the record of our commission, 
since July 1, 1948, where we have authorized the discontinuance of 96 
passenger trains, is in itself evidence that we have an understanding 
attitude with respect to the railroads’ problem concerning the pas- 
senger train operation. 

It is our firm conviction, however, that the Congress of the United 
States would protect the equity, interest, and responsibility of the re- 
spective States and restore the jurisdiction that they had concerning 
passenger train removal] prior to the passage of the 1958 Transporta- 
tion Act. 

There is just one other matter that I would like to read into the 
record. 

Last week at Rapid City, S. Dak., the Midwest Association of Util- 
ity Commissioners met in their annual convention. This is an organ- 
ization consisting of the States of Illinois, Wisconsin, Minnesota, 
North Dakota, South Dakota, Iowa, Nebraska, Missouri, Arkansas, 
and Oklahoma, At any rate, those are most of them. And this resolu- 
tion was passed. 
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On Friday, June 3: 

Be it resolved, That the Midwest Association of Railroad & Utility Commis- 
sioners recommends to the National Association of Railroad & Utility Commis- 
sioners and to the Congress of the United States that section 13a be modified 
with respect to the matter of curtailing passenger service. We recommend that 
the law provide that such application concerning interstate passenger service 
be considered by a joint board on the same basis as joint boards now have jur- 
isdiction in the matter of granting authority to regulate route common carriers. 

Be it further resolved, That in the case of applications on the part of the rail- 
roads involving the limitation of an intrastate passenger train, that the original 
jurisdiction be left as it now is with the State commissions and that the law be 
changed so that in the event of an appeal it should not be referred to the Inter- 
state Commerce Commission but to the respective State and Federal courts. 

Now, I wrote those resolutions and had them presented. 

In connection with the testimony that I gave I suggested that it 
be restored to the respective States. However, in the event that the 
judgment of the Congress of the United States would not want to 
restore it to the States, I think they could at least restore it to the 
States to such a degree that the matter be considered on a joint board 
basis. 

Now, I don’t know if you men are familiar with what a joint 
board involves. It involves, in a case like this, where a representative 
of the joint board from Minnesota, for instance, if it involved Minne- 
sota and Wisconsin, together with a representative of the commission 
on the joint board from Wisconsin, would sit with the examiner from 
the Interstate Commerce Commission and hear the proceeding, and 
then they would make their recommendations to the examiner, and 
the Interstate Commerce Commission would have jurisdiction. 

I think that would be much better than it is at the present time 
because at the present time if the matter is not submitted to the Com- 
mission, the Commission for all practical purposes must become a 
protestant in a proceeding of this kind, and that often is not necessary 
and delays rather than expedites the ultimate determination in a 
matter of this kind. 

Gentlemen, I appreciate very much the privilege of appearing be- 
fore you. If there are any questions that you would like to ask I would 
be very pleased to try and answer them. 

Senator Scuorrret. Mr. Rasmussen, we are glad to have you be- 
fore this committee. 

Might I at this junction inquire if there is a member of the Post 
Office Department officially or unofficially present at these hearings 
this morning in the audience ? 

(No response. ) 

Senator ScnorrreL. The reason I asked that is with reference to 
some of these matters which appear in this statement, this subeom- 
mittee might desire to have some additional information submitted by 
way of explanation from the Post Office Department as a part of this 
record. 

Mr. Rasmussen. Our experience with the Post Office Department 
over the years causes us to come to the conclusion that they are not 
realistic in the way in which they are approaching this problem. We 
are trying to compete with the telephone and with the airplane. They 
are not at all interested in coordinating their service with other serv- 
ices. The fact that the taxpayers may get a letter 5, 6, 10 hours later 
than they would under an expedited truck service doesn’t warrant the 
additional expense that the taxpayers have to incur in maintaining 
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highways, the inconvenience in having these trucks on the highway, 
and the Post Office Department—this may not be a nice way of say- 
ing it—functions as if America exists for the Post Office Department 
rather than they exist to serve America. 

Thank you, gentlemen. 

Senator ScHorpret. I find a number of times in my mail the lack 
of delivery within timeliness on the part of the Post Office Depart- 
ment. So I presume the Post Office Department gets those kick- 
backs, too. Everybody wants things done yesterday. 

Mr. Rasmussen. Oh, yes; that is true, that is true. 

Thank you, gentlemen. 

Senator ScHorpre.. Just a minute, there may be some questions. 

Senator Case ? 

Senator Casr. No questions. 

Senator ScHoEpPPEL. Counsel ? 

Mr. Barron. Thank you, Senator. 

On page 1 of your statement you state— 

It is my opinion that section 13a, as it now stands, violates the sovereign rights 
of the respective States with respect to the matter of general welfare and police 
power. 

Do you mean that section 13a is unconstitutional ? 

Mr. Rasmussen. I am inclined to think that it is. I am inclined to 
think if there was the money available on the side of the public that 
there is on the side of the applicant in this case, there might be a 
good chance of showing that this goes beyond the rights of the Federal 
Government in usurping power and authority that rightfully belongs 
to the States. 

1 think you have gone altogether too far, gentlemen, in this overall 
world idea of consolidating authority, and everything; you are moving 
too far away from local autonomy altogether for the overall welfare 
of America. We don’t like it in Minnesota. 

Mr. Barron. Doesn’t the Constitution give the Federal Govern- 
ment the power to regulate trains that across State lines and also by 
court holdings intrastate trains that burden interstate commerce ? 

Mr. Rasmussen. That might be. I am not a constitutional lawyer. 
Many people hold this view. It would be a matter that I don’t think 
we could decide here today. 

Mr. Barron. You mean it is a matter of poor public policy rather 
than being an unconstitutional enroachment ¢ 

Mr. Rasmussen. I think it approaches being unconstitutional. I 
think you are infringing on the rights that belong to a State. When 
you tell the community that the State has absolutely no jurisdiction, 
practically helpless in the matter of passenger service, this law— 
there is nothing a State can do. We can’t even reinstate an intrastate 
train. Under section 13a the ICC can take jurisdiction, particularly 
in connection with trains that are operating entirely within the border 
of Minnesota that I am referring to there. 

When it comes to a segment of the train, of the last passenger train 
serving an area, why, I think the State jurisdiction should apply there. 

Mr. Barron. On page 5 of your prepared statement you talk about 
notice of about a train is discontinued. 

Mr. Rasmussen. Yes. 
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Mr. Barton. I believe I get your point, before final discontinuance 
there should be 10 days’ notice. Is it true that the whole proceeding 
was started by the railroads serving 30 days’ notice of intent to dis- 
continue ? 

Mr. Rasmussen. Yes, yes. 

Mr. Barton. That is, the people are put on notice that the train may 
be discontinued ¢ 

Mr. Rasmussen. Well, no, but I say that is just a notice of intent, 
nothing definite. Thirty days—if, for instance, it wasn’t contested, 
and in cases where they are not contested the 30 days’ notice is suffi- 
cient. The public knows, then, that it isn’t contested, and the train 
goes off. But where it is contested, and a train is operating this 
afternoon and tomorrow morning it isn’t operating, and it has op- 
erated for close to a hundred years—I know this route because I 
was born along that railroad—served for a hundred years, and then 
to take it off arbitrarily that way is just unexplainable. 

Mr. Barron. On page 10 you talk about requiring the Post Office 
Department to use the railroads for transporting mail. You ma 
recall that the Post Office Department has a substantial deficit each 
year. Don’t you think the Post Office Department should be allowed 
to choose, cost considered, the service they consider best for mail? 

Mr. Rasmussen. Well, that would be a long story. The Post 
Office Department is a service department. It isn’t a moneymaking 
department. What advantage is there to take, for instance, a situa- 
tion where probably you can save 2 hours on a letter, or maybe it 
is a little cheaper, and as a result the people in that area are denied 
a passenger train and the already overencumbered highways are fur- 
ther encumbered. 

There should be some attempt to coordinate all of these services 
and not to have the Post Office Department out there trying to com- 
pete with the telephone. That is the way we feel about it. 

Mr. Barron. Thank you, sir. 

Senator Scuorpren. Any further questions? 

(No response. ) 

Senator Scuorpre,. Thank you very much. 

Mr. Rasmussen. Thank you, gentlemen, for this privilege. 

Senator Scuorpret. I understand the next witness appearing here 
is Mr. Fred C. Brooks, representing the Western Growers Associa- 
tion, and others, 305 Empire Bank Building, Dallas, Tex. 


STATEMENT OF FRANK C. BROOKS, WESTERN GROWERS 
ASSOCIATION, AND OTHERS 


Mr. Brooxs. Thank you, sir. I might say there is a slight typo- 
graphical error. The first name is Frank, instead of Fred. 

Senator Scuorrre.. Let the record show that correction. 

Mr. Brooxs. Thank you, sir. 

Shall I proceed ? 

Senator Scnorrren. Yes. I notice you have a written statement. 
You may proceed. 

Mr. Brooxs. Thank you. My name is Frank C. Brooks. My 
business address is 305 Empire Bank Building, Dallas, Tex. I 
am appearing here in opposition to the passage of S, 3020 or any 
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other bill having similar provisions. The principal ground for my 
opposition is that any losses incurred by the railroads in rendering 
passenger service are required to be borne by the users of freight 
service. 

Mr. Chairman, I have just been reading the opening paragraph 
of ~~ statement. As you see, the statement is rather lengthy but if 
it is desired I will be happy to read it. 

On the other hand, it is perfectly agreeable to me, if the com- 
mittee would like, to just have it copied in as though read. 

Senator Casr. Mr. Brooks, I think that if you are satisfied to have 
it inserted as if read, it will be convenient and satisfactory to the com- 
mittee to have that done, and then you may emphasize or summarize 
it in any way you wish. 

Mr. Brooks. Thank you. 

I made the suggestion because I knew it would conserve some of 
your time. 

Senator Case. I think you are very considerate. Let the statement 
appear in full. 

Mr. Brooks. I am testifying for myself and on behalf of Western 
Growers Association, Southwestern Compress & Warehouse Associa- 
tion, Sheffield Division, Armco Steel Corp., and Gifford-Hill & Co., 
Inc. So the committee may be apprised of our acute interest in this 
proposed statute, some background information will be supplied. 

Western Growers Association is a trade organization of the Cali- 
fornia and Arizona growers and shippers of melons and fresh vege- 
tables, except potatoes. Its members grow and/or ship about 90 per- 
cent of the melons and fresh vegetables raised in the numerous pro- 
ducing districts of California and Arizona. According to the official 
reports of the U.S. Department of Agriculture more than 145,000 
cars of melons and fresh vegetables were shipped by rail from Cali- 
fornia and Arizona in 1959. ‘These shipments moved to destinations 
all over this country, but the large majority of them went to cities east 
of the Mississippi River. It should be borne in mind that during cer- 
tain seasons of the year California or Arizona is the sole source of 
supply of some melons or vegetables for these eastern cities. As a 
result their receipts of Far Western vegetables are quite heavy. For 
illustration, the following cities received, during 1959, the number of 
rail cars of lettuce listed from California and Arizona: 


| 
Number of 





Number of 
| cars of | Totalears || cars of Total cars 
Cities | California- oflettuce || Cities California- of lettuce 
| Arizona | | | Arizona 
lettuce | || lettuce | 

Baltimore, Md_------ 1, 509 | 1, 553 || New York, N.Y-. a 8, 449 | 8, 591 
Boston, Mass,.....---| 2,998 | 2,939 || Philadelphia, Pa_.___| 3, 689 | 3, 735 
Chicago, Il a 4, 784 | 4,934 || Washington, D.C____| 992 | 1, 082 
Cleveland, Ohio___--_-| 2,110 | 2, 124 || . |- - 
Detroit, Mich 2, 494 2, 552 | Teta. .oy7-3445) 28, 074 | 28, 692 
Indianapolis, Ind 1, 139 1, 189 








In the above table there is also shown the number of rail cars of 
lettuce received from all areas. It will be noted over 97 percent of 
all lettuce arriving in these cities by rail came from California and 
Arizona. 
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Southwestern Compress & Warehouse Association is the trade asso- 
ciation of the cotton compresses and cotton warehouses located in the 
States of New Mexico and Oklahoma and in the interior of the States 
of Texas and Louisiana, west of the Mississippi River. There are 
about 150 member plants. Annually these plants will store and/or 
ship in excess of 4 million bales of cotton. For example, the stock 
on hand on May 31, 1958, and the receipts during the 12 months from 
June 1, 1958, through May 31, 1959 [the last season for which data 
are available], totaled 5,011,492 bales. Depending upon whether the 
cotton moved to a domestic or foreign mill, it would require between 
38,550 and 50,115 rail cars to handle this volume. In this connection 
it should be mentioned it is the compress-warehouse industry that 
(1) does all the physical handling of cotton, other than transporting 
it, from the time the bales leave the gin until they are delivered to 
a ship or a mill; and (2) of all the segments of the raw cotton indus- 
try, has the greatest interest in the seeing that baled cotton moves 
by rail. While some of the cotton grown in the Southwest is con- 
sumed there, over 95 percent is shipped to other domestic or Canadian 
mills or is exported. Most of the domestic mills in this country are 
now located in the Carolinas, Georgia, or Alabama, although there are 
still some mills in New England, principally in Massachusetts. The 
cotton goods of those domestic mills are, of course, shipped through- 
out the United States. 

The Sheffield Division of Armco Steel Corp. is engaged in the pro- 
duction of iron and steel articles. Its headquarters are in Kansas City, 
Mo., where one of its three plants is located. The other two plants 
are at Houston, Tex., and Sand Springs, Okla. The rated annual 
ingot capacity of this company’s plants is well in excess of 2 million 
net tons. A substantial amount of tonnage, primarily in the form of 
raw material, is received by these plants and large quantities of 
finished products are shipped outbound. The principal commodities 
received are iron ore, scra iron, fluxing stone, and coal. The out- 
bound products consist principally of bars; small and large struc- 
tural shapes; sheared and flanged plates; grinding media; bolt and 
nut products; wire goods, including nails, wire, barbed wire, fence, 
etc.; wire mesh and joists or beams. Certain of Sheffield’s products 
are shipped throughout the United States and are exported to sorcign 
countries, but most of its production is sold in the area bounded by 
the Rocky Mountains on the west, Canada on the north, the Missis- 
sippi River on the east, and the Rio Grande River and the Gulf of 

exico on the south. Sheffield annually ships or receives around 
100,000 carloads of products and raw material. 

Gifford-Hill & Co., Inc., is engaged in the production and sale of 
sand, gravel, crushed stone, and crushed slag at numerous points in 
Texas and Louisiana. The company’s headquarters are in Dallas, 
Tex. Its Texas plants are principally located in northern, central, 
and east Texas, and the Louisiana plants are all west of the Mississippi 
River. Its products are primarily sold as aggregates used in the con- 
struction of streets, roads, highways, curbs, buildings, and homes. 
Due to the low value of these products, they are marketed almost ex- 
clusively in the States of Texas and Louisiana within relative short 
distance of the points of production. This company annually ships 
around 20,000 rail cars of the aggregates it produces. 
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As for myself, I am an attorney in a firm composed of six lawyers, 
For more than 20 years a large part of my practice has related to 
traffic and transportation matters. I usually represent shippers or 
receivers of freight mainly in rate cases. I have represented the or- 
ganizations listed above in numerous traffic and transportation mat- 
ters. In addition to the commodities listed as being shipped or re- 
ceived by those organizations, I have handled rate cases involving 
sugar, cement, carbon black, cottonseed, and other vegetable oils, liquid 
asphalt, gasoline, butane, propane, edible and inedible tallow, lard, 
oleomargarine, shortening, granite, tinplate, terne plate, tin cans, and 
molded plywood shapes, as well as other commodities. 

As the people I am representing here either ship or are responsible 
for shipping about 300,000 rail carloads per year, I believe it is fair to 
say they have a direct and major interest in the legislation being con- 
sidered by this committee. That interest should play an important 
part in this committee’s deliberations on this subject. 

Not having been present during your other hearings, and not hav- 
ing a transcript of the testimony of previous witnesses, I am, obviously, 
not familiar with all the testimony the committee has already heard in 
connection with this bill. If that unfamiliarity results in any dupli- 
cation of testimony, I apologize; but there are some matters I feel must 
be touched upon. 

First, the history of this matter, I believe, should be recalled. Prior 
to the 1920 amendments to the Interstate Commerce Act, no one ap- 
parently thought the Interstate Commerce Commission had any juris- 
diction over the removal or operation of passenger trains. The Su- 
preme Court had, in effect, held the various State commissions had 
plenary power to require passenger trains to be operated within the 
poundaries of their State even though the State line was in the middle 
of abroad prairie. (See Missouri Pacific Railroad Company v. Kan- 
sas, 216 U.S. 263, 1910.) The amendment made in 1920 to section 
1(10) of the act caused the question of jurisdiction to be presented to 
the Commission. In Wisconsin Railroad Commission v. C. & N. W. 
Railway Company (87 1.C.C. 195) the entire Commission held it did 
not, in ordinary circumstances, have any authority to regulate the 
operation or nonoperation of passenger trains. That decision was 
handed down on January 14, 1924. It was followed consistently by 
the Commission until the enactment of the present 13a of the act in 
1958. 

For instance, in Public Convenience Application of K.C.S. Railway, 
94 I.C.C. 691 (1925) it was ruled the complete abandonment of pas- 
senger service did not come within the terms of 1(18) of the act. In 
Barton v. Baltimore & Ohio Railroad Company, 280 I.C.C. 9, (1950) 
the Commission decided section 1(11) of the act did not empower it to 
order a railroad to operate air-conditioned passenger cars. Further 
in New Jersey & N.Y. Railroad Company, Passenger Train Oper- 

ation, N.J., 299 1.C.C. 41 (1956), it was held section 13 of the act did 
not authorize the Commission to permit a railroad to discontinue an 
interstate passenger train which the Commission found was operating 
at an out-of-pocket loss of $30,000 per year. This train was being 
operated only because such operations were required by the New Jer- 
sey Board of Utility Commissioners. 
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It is somewhat significant that none of the parties now supporting 
S. 3020 at any time during the period covered by the cited cases, 1910 
to 1956, ever sought to have Congress give the Interstate Commerce 
Commission any jurisdiction over passenger service. Stated differ- 
ently, those who now seek to vest extensive powers over passenger 
service in the Interstate Commerce Commission were for many years 
willing to leave all such jurisdiction in the States. 

For a number of years freight shippers had no special interest in 
whether passenger service was furnished by the railroads at a loss or 
at a profit because the Interstate Commerce Commission uniformly 
held that passenger and freight services were two different entities. 
Neither was, nor could be, required to make up the losses of the other. 
However, the end of World War II drastically changed this situa- 
tion. There were three principal factors causing the ‘change: 

First, rising costs, inherent in inflation, drastically reduced the rail- 
roads’ earnings at the very time they needed large sums to update and 
modernize their facilities. 

Second, passenger traffic decreased as expenses soared, so that large 
passenger deficits came into existence. 

Third, the railroads were forced to seek numerous increases in their 
rates and charges for the rendering of freight service. 

In these general increase cases, beginning with Ex Parte 162, the 
Commission changed its previous practice and ruled the freight serv- 
ice would have to subsidize the passenger service to the extent the 
passenger revenue did not cover the expenses of the service. Thus, 
freight rates and charges were increased, not only for the purpose of 
enabling the shippers to have freight service, but to enable those de- 
siring to ride passenger trains to have passenger service. There 
is grave doubt that anyone, even the Commissioners who decided the 
freight rate increase cases, could tell you how much of the general in- 
creases authorized have been due to the losses suffered by the carriers 
in rendering passenger service. Nevertheless, everyone familiar with 
the subject would have to concede that some portion of the post World 
War II increases in freight rates and charges is directly and solely at- 
tributable to the passenger deficit, and most attorneys that represent 
shippers would, I believe, tell you that the portion is quite large. 
Whether it was the intention of the Congress for freight traffic to 
subsidize the passenger traffic is a question “that might be debated but 
the immutable fact is that today freight rates are higher than they 
would be if the freight service was not “required to produce revenue to 
make up the losses on passenger service. 

This is true of both interstate and intrastate freight rates. As you 
know, the Interstate Commerce Commission under certain circum- 
stances is empowered to prescribe intrastate rates. In so doing the 
Commission takes into consideration the passenger deficit of the rail- 
roads involved. This fact was probably most clearly demonstrated 
in a case involving the intrastate rates in Florida. The shippers in 
that case felt such action was not lawful and appealed to the Federal 
courts for relief. The Supreme Court in King v. United States, 344 
US. 254, succinctly stated : 


We conclude that there is no reason why the Commission may not give weight 
to passenger deficits in prescribing the intrastate freight rates in Florida, as it 
does in prescribing interstate freight rates for the southern territory. 
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Consequently, both intrastate and interstate freight rates have been 
and are today higher than they would have to be if nonprofitable 
passenger service could be eliminated. On this point, it must be em- 
phasized that passenger deficits incurred in a particular locality affect 
the freight rates far beyond that immediate area. Itemizing, the 
rates on melons and fresh vegetables to eastern territory are influenced 
by any losses incurred in rendering passenger service for distances 
within a range of 100 miles of New York, Philadelphia, Boston, and 
so forth. Similarly, the intrastate rates on sand and gravel in the 
State of Louisiana are required to bear some of the burden of per- 
forming passenger service at a loss in and around Chicago, II1., be- 
cause some railroads that render passenger service into Chicago also 
perform intrastate transportation in Louisiana. 

This brings us up to the situation existing at. the time Congress was 
considering what eventually became the Transportation Act of 1958, 
‘These are some of the existent facts at that time: 

1. The financial plight of the railroads was serious. 

2. This was due in large measure to deficits incurred in rendering 
passenger service which for the carriers, as a whole, amounted to 
several hundreds of millions of dollars each year. 

3. There had been numerous rounds of general increases in freight 
rates which had failed to solve the railroads’ financial problems. 

4. Shippers generally were unhappy, to say the least, because it ap- 
peared they would annually or even oftener be called upon to pay 
even higher freight rates. 

As I understand it, the Congress, in studying this matter, reached 
certain conclusions. In my language, some of them may be sum- 
marized thus: 

(a) A major cause of the railroads poor financial condition was the 
losses incurred in passenger operations. 

(6) A substantial portion of the passenger deficit was due to com- 
muter service. 

(c) It was unreasonable to expect the users of freight service to 
subsidize the passenger business of the railroads. 

(zd) Communities desiring the continuation of nonprofitable serv- 
ice should underwrite the losses. 

(e) When noncommuter passenger trains could not be made to pay 
the service should be abandoned. 

(f) State laws and regulations hampered or impaired the ability 
of the railroads to remove passenger trains. Parenthetically, it should 
be remembered there was no especial condemnation of the State com- 
missions, for it was recognized some of their actions were required 
by State law. For example, there was a serious doubt in Texas that 
the Railroad Commission could authorize the complete cessation of 
passenger trains over any segment of a railroad. This question had to 
be settled by the Texas Supreme Court. (See 7. & N. O. Railroad 
Company v. Railroad Commission of Texas, 200 SW 2d 626). 

(g) The passenger deficit was such a serious matter it was one of 
national rather than one of strictly local concern. 

(h) Some method was needed whereby railroads could quickly rid 
themselves of money losing passenger operations. 

It should be emphasized that Congress was seeking a way or pro- 
cedure whereby unprofitable passenger trains could be removed 
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promptly. It was for that reason that section 13a was enacted. How- 
ever, contrary to some statements I have read, the railroads were not 
given carte blanche authority to stop operating any and all passenger 
trains. All their actions in removing passenger trains are subject to 
the jurisdiction and supervision “of the Interstate Commerce 
Commission. 

This review highlights the crux of this matter. Those who advocate 
this legislation should be required to give you a clear-cut answer to 
the following question: What changes have occurred since 1958 which 
make it necessary, or even desirable, to restrict or hamstring, the rail- 
roads’ efforts to discontinue passenger trains that are operated at a 
loss 

My answer is: There have been no such changes. In reaching an 
answer to this overall question, it seems to me the ‘followi ing subsidiar y 
queries must be taken into account : 

1. Has the financial condition of the railroads so improved that they 
can now afford the luxury of providing passenger service at a loss ? 
Definitely not. According to the Interstate Commerce Commission’s 
Statement No. M-125 for December 1959, the net railway operating 
income of the class I railroads in 1959 was $749,207,426, as compared 
with $762,355,859 in 1958, or a decrease of more than $23 million. 
Along this same line, net income declined from $601,820,.271 in 1958 
to $578,314, 340 in 1959, or a reduction of more than $2314 million. 
Large and important railroads, the Erie for example, have not only 
had to stop paying dividends on their common and preferred stocks, 
but have had to defer paying interest on their debentures. There 
were 21 class I railroads that operated at a net deficit for the entire 
year 1959, as compared with 19 in the year 1958. 

2. Has the overall passenger deficit become so slight it is no longer 
a matter of public concern? Absolutely not. The passenger deficit 
for the class I railroads in 1959 was in excess of $500 million. 

3. Is it any more equitable in 1960 than it was in 1958 to endeavor 
to have freight shippers pay the expense of transporting passengers ? 
Certainly not. Asa matter of fact, the present level of rates on many 
commodities is such that large volumes of traffic are being diverted 
from the railroads to other modes of transportation. Unless the rail 
carriers can find some way to reduce their freight rates they will 
oe an ever-diminishing proportion of the total freight traffic 
of this Nation. A continued diminution of rail traffic will inevitably 
bankrupt the majority of the carriers in this country within a rela- 
tively few years. 

4. Have either the Interstate Commerce Commission or the rail- 
roads abused the privilege of permitting or instigating passenger train 
abandonments? Not at all. Only an exceedingly small percentage 
of the passenger trains operated in this Nation in 1958 have been dis- 
continued. The rate of discontinuance has been about 1.5 percent per 
year. If the railroads continue to abandon passenger service at the 
same rate it will be more than 60 years before there is no os 
service. Actually, considering the size of the passenger deficit in 1959 
it would seem more proper to criticize the railroads for failing to 
take more passenger trains out of service than it is to condemn them 
for the number that have been discontinued. 
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I now want to turn to the terms of S. 3020. It is not my intention 
or aim to discuss this bill section by section, or line by line, but there 
are a few comments I believe are pertinent. The first of these relates 
to what I will call, for want of a better term, the philosophy of the 
bill. As drafted, its basic purpose is to endow the Interstate Com- 
merce with complete authority over all passenger train service, plus 
all matters relating to the transportation of passengers. It is almost 
astounding such an approach would be suggested at this time. The 
Interstate Commerce Commission was created more than 70 years ago, 
1887. For close to 50 years of that time the railroads were virtually 
the only practical means of transportation for persons desiring or re- 
quired to travel. Yet it is not until this time that anyone has seri- 
ously suggested there was any need or reason for the Commission to 
have and exercise authority over passenger transportation. Today, 
the citizens of this country not only have available to them for in- 
tercity transportation a vast network of airlines, a multitude of bus- 
lines, and literally millions of automobiles, but the overwhelming pre- 
ponderance of the people rely upon those sources rather than the rail- 
roads for passenger transportation. Patently, this means this bill, at 
most, is special legislation for the benefit of a very small part of the 
population of this country. In this case, it is my definite opinion the 
agitation of a minority group should not be allowed to evoke legisla- 
tion detrimental to the great majority of the citizens of the Nation. 

When we examine the “Declaration of findings, purposes, and pol- 
icy” we find that it is attempted to relate the terms of this bill to 
national defense and military security. No one would deny the rail- 
roads did a magnificant job in World War II and during the Korean 
conflict in transporting our military personnel. If there should be 
another war, there no doubt would be a strong and urgent. need for 
similar rail transportation. However, the fundamental question here 
is: 

“Do the railroads of the Nation have an obligation to provide, at 
their own expense, facilities needed or desirable for use in time of 
war?” 

Until such time as the Government elects, or is forced, to take over 
the operations of the railroads, the answer to such query must be em- 
phatically in the negative. There is not a single solitary reason why 
the railroads, as private enterprises, should be called upon to do more 
than any other business in this country to provide for the national 
defense or military security. Specifically, if we do have another war 
it will be imperative that our Armed Forces have airplanes, missiles, 
and ammunition, as well as thousands of other items. Nevertheless, 
no one has ever really urged that manufacturers of aircraft should 
build and stockpile, at their own expense, a fleet of planes for use 
by the Armed Forces during any conflict. Neither has it been in- 
timated the ammunition manufacturers should produce and stockpile 
a supply of ammunition sufficient to meet the probable needs of the 
Armed Forces. It has not even been suggested, much less enacted into 
law, that such manufacturers build plants or factories capable of sup- 
plying the needs of the Armed Forces and maintain them on a stand- 
by basis. On the contrary, when it has been felt that such plants or 
factories were necessary, they have been built by the Federal Govern- 
ment and private industry has been encouraged to operate them on 
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favorable terms during peacetime to keep them in a state of readi- 
ness. Surely, no other rule should be applied to the railroads. 
Phrased differently, if it is needful or desirable that passenger motive 
power and equipment be kept in existence for possible use in times of 
war, then it is incumbent upon the Government to provide such facili- 
ties rather than requiring the railroads to furnish them at the rail- 
roads’ expense. 

Section 4 of S. 3020 would add to section 1 of the present act two 
subsections, Nos. (23) and (24). Paragraph (a) of the proposed 
section 1(23) would, as I see it, make several changes of significance 
from the present section 13a. One of the most important is that it 
would be mandatory for a certificate of public convenience and neces- 
sity to be obtained before any interstate passenger train could be 
discontinued. Apparently, this paragraph is so worded in an endeavor 
to impose upon the railroads what is often referred to as the “burden 
of proof.” There are very few subjects in the field of law that have 
evoked more discussion, and often more confusion, than the obligation 
resting upon a party having the burden of proof. That term is 
frequently used to indicate that a party has the obligation of produc- 
ing the preponderance of the evidence. On the other hand, it is used 
almost as frequently to indicate that a party has the duty of first 
proceeding to introduce evidence. These are two distinct and separate 
things and unless they are kept so, not only confusion, but chaos, 
can arise in a discussion of burden of proof. 

It is absolutely essential in reaching a conclusion on this subject 
that it be viewed in the light of pr acticality. In my opinion, the 
present section 13a of the act in paragraph (1) imposes upon the 
railroad involved the duty or burden of going forward with the 
evidence whenever the Commisison institutes an inv estigation into a 
proposed discontinuance. As far as I can tell from the reported cases, 
the railroad in each instance has shouldered and borne that burden. 
It seems some people are not satisfied with this, but desire the rail- 
roads to be required to prove, by a preponderance of evidence, that 
the train under consideration is neither a convenience to nor a neces- 
sity for the public. Such a position completely ignores realities. 
Being specific, the Commission has held on numerous occasions the 
needs or desires of a carrier are not the needs or desires of the public. 
Further, over proper objection, the representative of a carrier cannot 
testify as to what he has been told by members of the public as to 
their needs or desires, for such is obviously hearsay. This automati- 
cally means the fact that a passenger train is convenience or a neces- 
sity to the public must be proved by members of the public who could 
reasonably be expected to use or not use the services of that passenger 
train. Does anyone in this room seriously think it is practical or 
feasible to require a railroad = produce at a hearing, either through 
cajoling or subpenas, 10, 20, or 50 members of the general public ‘to 
testify that it would not 4 any convenience to them to have a pas- 
senger train operated once a day from town A to town B? Expressed 
differently, placing this burden on the railroads would require them to 
affirmatively approve a negative proposition. It is unreasonable to 
expect or require the railroads to make such proof. 

The logical way to handle such matters is to consider the railroad 
has made a prima facie case and sustained the burden of going for- 
ward when it produces competent evidence proving the particular 
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trains have been and are being operated at a loss. Perhaps I am old 
fashioned, but to me the fact the patronage of a passenger train over 

a period of time has been insufficient to pay the cost of operating that 
train is rather conclusive proof its services is not a necessity to the 
public generally and is not a major convenience to any large segment 
of the public. I will grant that the presumptions created by such 
evidence can be overcome, but the fact still remains the evidence nec- 
essary to overcome the presumptions is in the hands of the public 
rather than the railroads and it should be the burden of those con- 
testing the discontinuance to produce that evidence in sufficient 
strength to overcome the prima facie case made by the carriers. 

In this connection, it is my opinion the Commission should not be 
laced in a straightjacket in the handling of these cases as it would 
e by virtue of the requirement that the Commission shall hold a public 

hearing on each passenger train abandonment if anyone chooses to 
file a protest to such action. The present system of allowing the Com- 
mission to determine whether the protests filed have sufficient merit 
to warrant a public hearing is much more flexible and practical. 

_ Paragraph (d) of proposed section 1(23) also requires some men- 
tion. In the first place, it is in direct conflict with what the Congress 
did in the Transportation Act of 1958 to the extent that it would re- 
quire the Commission, in passing upon the discontinuance of trains, 
to give consideration to the carriers’ revenues from all freight and 
passenger traffic in the State or States in which the carrier operates the 
particular train sought to be discontinued. Particularizing, in 1958, 
section 13(4) of the act was amended to expressly provide that the 
Commission is not required in a 13th section case to give considera- 
tion to the totality of a carrier’s or carriers’ operations within any 
particular State. Certainly if the totality of operations is not a proper 
factor to be taken into account in fixing rates on freight shipments, 
it is not a proper factor to be taken into consideration in determining 
whether a passenger train should be discontinued. 

I have already commented on the unsoundness of trying to bottom 
this bill upon defense needs and will not repeat any of that discussion, 
but I do wish to point out that this particular paragraph would re- 
quire the Commission to consider “the military and civil defense needs 
of the Nation.” Presumably this means something more than the ex- 
tent to which the train or trains have been used in transporting per- 
sonnel engaged in military and civil defense activities. If so, then it 
is strictly a military problem and should be taken care of as such. 
Contrariwise, if the particular train or trains have any especial value 
from a military or civilian defense standpoint, this will be reflected 
by the extent to which the trains have earned revenue from personnel 
so engaged and, therefore, there is no need to specify that this factor 
is to be taken into consideration. 

Paragraph (e) of the proposed section 1(23), if enacted, could 
largely nullify that what was hoped to be accomplished by the Trans- 
portation Act of 1958. Being specific, as I see it, the principal pur- 
pose of this paragraph is to permit, if not require, the Commission to 
force the railroads to pay out large sums as a condition precedent to 
taking off a passenger train. It is common knowledge one of the 
principal out-of-pocket expenses of operating a passenger train is the 
money spent for labor. Ergo, if the carriers are not able to free them- 
selves immediately of these labor costs which contribute to or cause the 
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nonprofitable operation then only a portion of their losses can be 
avoided by the discontinuance of the service. 

On this point I am not aware of any reason why railroad employees 
deserve or require any greater consideration than employees generally. 
It is an elemental and basic hazard in all employment that if your job 
js abolished you may be unemployed. We all know that within the 
last few months the Ford Motor Co. ceased making its Edsel car. I 
strongly suspect there were more employees whose jobs, ipso facto, 
disappeared from that event than ther e are employees whose jobs have 
disappeared by virtue of passenger train discontinuances since section 

13(a) was enacted. Nevertheless, there has been no proposal, so far 
as I know, to enact legisl: ition which would forbid any manufacturer 
to cease making a particular product unless and until such manufac- 
turer makes arrangements to continue to pay the affected employees 
their wages for some extended period of time. 

I want to especially mention the definition of “passenger train” and 
“passenger train service” contained in paragraph (g) of the proposed 
section 1(23). These definitions, coupled w vith the bro»d provision of 
S. 3020, make it impossible for anyone to visualize precisely the effect 
the enactment of this bill would have. It is obvious that the definition 
would probably result in giving the Commission the authority to pre- 
scribe the consist of passenger trains by requiring that a particular 
train contain so many sleeping cars, so many coac shes, so many dining 
cars, etc. The language of the bill is so sweeping it can, at least, be 
argued its terms would be violated if a railroad ceased operating a 
dining car and a lounge car on a particular passenger train but sub- 
stituted a combination dining and lounge car. In my opinion, the 
Interstate Commerce Commission has too many important things to 
do to, in essence, take over the day-to-day management of the ‘Tail- 
roads’ passenger service. Earlier in this testimony I mentioned a case 
where the Interstate Commerce Commission was asked to require a 
railroad to operate air-conditioned passenger cars. This is a clear 
indication of the type litigation the Commission would have to handle 
under the terms of this bill. 

Along the same line, the bill would apparently require an applica- 
tion and order of the Commission before a railroad could change or 
discontinue a ticket office. Several months ago a railroad with head- 
quarters in Dallas closed a ticket office it had in one of the downtown 
hotels and consolidated those operations with its general office in a 
building located some five blocks away. Obviously a place for selling 
tickets comes within the statutes’ phrase of “ticket facilities.” It is 
hard to conceive anything more useless than to require a railroad in 
such circumstances to go through a formal proceeding before the Com- 
mission in the event even a single person, for any reason whatsoever, 
objected to the closing of the ticket office. 

The first two parts of section 1(24) are likewise open invitations to 
everybody to increase the workload of the Commission tremendously. 
Patently, their enactment would automatically require substantial 
additional personnel. The remainder of the proposed section also 
calls for the Commission to have a number of additional employees for 
otherwise the inspections could not be made, nor could the reports 
called for be filed or tabulated. According to my _ understanding, 
this session of Congress, through its committees, has % already indicated 
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it is not inclined to appropriate for the Interstate Commerce Com- 
mission as much money as the Commission and the Bureau of the 
Budget feel should be appropriated in order for the Commission to 
carry on the functions and duties already vested in it. Personally, 
I have no doubt it is more important for any additional funds the 
Congress feels the Commission should have, to be spent. in exercising 
the powers already invested in the Commission, rather than employ- 
ing a number of individuals to determine whether pullman porters or 
station janitors are placing enough soap in the lavatories of passenger 
cars or in the rest rooms of passenger stations. . 

There is one other point I want to mention of a general nature. I 
have read reports of some of the testimony by those supporting this or 
similar bills. It seems some witnesses are trying to leave the impres- 
sion that railroad management as a whole is deliberately trying to 
make the passenger business unprofitable. This has not been my ex- 
perience. Most railroad officials that I know are desperately trying 
to make each and every service performed by their company a profit- 
able operation. Beyond that there is no earthly reason why any rail- 
road executive would take such a course of action. This is especially 
SO, aS Management is retained and rewarded, in the long run, only 
when profits are earned for the stockholders. I will grant mistakes 
probably have been made, for the men who run the railroads are only 
human, yet no particular major blunders have ever come to my atten- 
tion. Further, I seriously doubt any of those who have criticized the 
way in which the trains are and have been operated would have done 
as well if they had been charged with the responsibility of making 
the decisions about such service. The main thing wrong with the rail- 
roads’ passenger business is that not enough people want to or do ride 
the trains. If anything, the carriers have erred in spending too much 
money for passenger equipment facilities and failing to discontinue 
more passenger service. 

When I was a boy one of my best friends was a neighbor who owned 
and operated a livery stable. Changing times forced him out of busi- 
ness. The same thing has happened and is happening to the railroad 
passenger business. If any of you, like me, are regular train riders, 
you have seen the railroads hauling passenger cars with only two, 
three, or four passengers in them. With such a load factor the opera- 
tion cannot be made profitable. As the losses from such services are 
a drain on the carriers’ resources and inevitably force the users of the 
railroads’ freight service to pay higher rates than otherwise would be 
necessary, no stumbling blocks should be placed in the way of the 
railroads in freeing themselves of these losses. 

Stated another way, it is far more important to reduce the distribu- 
tion costs on food, clothing, and shelter materials than it is to run 
passenger trains so that children alongside the tracks can wave at the 
conductor and adults can occasionally use them when extreme bad 
weather or some other unusual event makes it inconvenient for them 
to utilize some other method of transport. 

No one, I suppose, would contend that the present section 13a 1s 
perfect legislation. Possibly it may need some revision. For illus- 
tration, the 30-day limit within which the Commission must decide 
whether to institute an investigation may be too short. Nevertheless, 
I would call to your attention that the Commission only has, as a 
general proposition, 30 days from the time a tariff changing freight 
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rates is filed with it to decide whether it would allow those rates to 
become effective without an investigation and hearing. By the same 
token, the 4 months’ period prov ided may be too short, but the cure 
for that is to, say, allow 6 months rather than putting in a procedure 
whereby the money-losing passenger train or trains would have to 
be continued to be oper ated for some 1, 2, or 3 years, after the manage- 
ment has reluctantly concluded there was no prospect of conv erting 
those losses into profits. 

Such deficiencies, if they be deficiencies, clearly do not warrant the 
drastic revision that would come about by the passage of S. 3020. 
Indeed, to enact this bill in an endeavor to correct any faults in the 
present section 13a would be the legislative equivalent of throwing 
the baby out the window with the bath water in order to empty the 
tub. 

As a closing thought, I would like to remind you that making it 
difficult to remove unprofitable passenger trains cannot help but en- 
courage the total abandonment of portions of railroads. Rail service 
is still vit: uly needed to transport freight. The very existence of 
freight service should not be further jeopardized on the mere hope 
that the American public will, for some unknown reason, suddenly 
return to riding trains in great numbers. 

There are only two other things I would like to say. I do not intend 
tosummarize this. They are more or less in addition. 

The first thing is that the preliminary statistics for the year 1959 
are now available from the ICC publications. They indicate the 
deficit of the class I railroads in the United States in 1959 declined 
to $543.8 million, from $610.4 million in 1958. 
of $66.6 million, or about 10.9 percent. 

Now, this decrease was brought about by the elimination of only 
slightly over 1 percent of the passenger service rendered, on the 
average, in 1958. Obviously, if this same rate of progress can be 
maintained, then the passenger deficit can perhaps be wiped out by 
getting rid of only about 15 to 20 percent of the passenger service. 

This, to me, seems to be an extremely small price for the public to 
pay in order to insure continued operation of the freight service, and 
in order to have solvent railroads. Now, these beneficial results were 
no doubt due in no small part to present section 13a of the Interstate 
Commerce Act. With such a record of achievement, section 13a 
should not be emasculated. 

The second thing I have to say is that if the chairman, the com- 
mittee members, counsel, staff, have any questions about any part of 
my testimony I will be pleased to try to answer them. 

Senator Casz. Thank you, Mr. Brooks. 

Do you have any questions ? 

Senator Casr. I have none at the moment. I have not had the op- 
portunity, as you understand, to read it in full. 

Mr. Brooks. Yes, sir. 

Our plans call for me to be in town both today and tomorrow. If 
any questions occur I will be glad to make myself available. 

Senator Case. That is very considerate. Thank you. 

Mr. Barton. The present law has been interpreted as placing the 
burden of proof in connection with the discontinuance of passenger 
trains on the public and others wanting trains continued. Do you 


This was a reduction 








236 


PROPOSED PASSENGER TRAIN ACT OF 1960 


think it is a matter of sound public policy that the public should have 
the burden of proof for need for continuing a train? 

Mr. Brooxs. Mr. Barton, I discussed that briefly in this statement. 
Iam glad you asked the question. 

I think, first, you have to define what you mean by burden of proof. 
Burden of proof has two, as you know, well recognized connotations 
in the field of law. No. 1, it means producing “the preponderance 
of the evidence. No. 2, it means the burden of going forward. 

In my opinion, the present law does impose upon the railroad, when 
an investigation is ordered, the burden of going forward. I do not 
think the law imposes upon ’the railroads the nec essity of proving that 
a particular train or trains is not required by public convenience and 
necessity, and I do not think, as a practical matter, or as a legal 
matter, that burden should be imposed upon them. It involves plac- 
ing on the railroad the obligation of proving a negative proposition. 
In other words, that the public convenience and “necessity does not 
require it. 

Now, if that means that public convenience and necessity—that is, 
that a train is convenient to the public, or that it is necessary to the 
public—only that evidence can only come from the people, the public 
that might use the train. I say the railroads make a prime facie case 
when they come in and show as a result of nonuse the train has been 
and is being operated at a loss over a substantial period of time. 
Then the burden shifts upon those who would use that service, or 
have a need for it, to come in and show the scope and extent of that 
need. 

I think that is the way cases have been decided, and some of this 
other—talking about burden of proof is somewhat a question of seman- 
tics. 

Mr. Barron. Can you name another situation in which the moving 
party doesn’t have the burden? 

Mr. Brooks. Doesn’t have the burden ? 

Mr. Barton. Yes. Either in State or Federal law. 

Mr. Brooxs. Well, I can give you this example, sir, in the Interstate 
Commerce Act, itself, w hen a new rate is filed and it is suspended, the 
burden is upon the railroad, it says in the statute, to justify that 
change inthe rate. Now, the railroad did not seek the action. 

Mr. Barron. The railroad files the rate. 

Mr. Brooks. They file the rate, but they ask for no investigation. 
The moving party in the sense you are t: alking about there is you or me 
representing a shipper—and I do i ; for a suspension. 

Let. us assume the railroad is the mien party, the Commission has 
held time and time again that it only has to show the rate to be lawful 
to the extent that it is challenged. 

Now, for instance, there is a case, I cannot cite it to you by name, 
Rosen, N.Y., as I recall it, where the principal issue in the case was 
reasonableness. On exceptions or argument before the Commission 
somebody brought up the question whether it might be discriminatory 
against another town, over here, show preference or prejudice. The 
Commission held in that instance, being as nobody raised that question 
in that case, that it wasn’t the burden on the railroad to negative every 
possible conceivable objection that may be made. 
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Mr. Barton. As you know, at present, 30 days’ notice of intent to 
discontinue is required for a train that crosses a State line. If the 
Commission does nothing, the train is discontinued and there is no 
right of court review of the discontinuance. 

Mr. Brooxs. That is right. 

Mr. Barron. Do you think that is a fair procedure! 

Mr. Brooks. I do, sir. 

Let me give youan analogy. A great deal of my practice is devoted 
to representing shippers. There are rate changes filed that have far 
more effect upon the effect of this country than anyone or any series of 
passenger trains that you can envision. 

For example, about 6 months ago every rate on cement within a 20- 
State area was changed. W ithout exc eption, every one of them, sir. 
They filed a new tariff that was 400 some-odd pages long. When that 
is filed, —— nting a shipper or an interested party, we had 30 days, 
presumably, because the tariff has to be on file only 30 days, until it 
becomes effective unless it is suspended. We had less than 30 days, 
as a matter of fact, because we had to get our petition for suspension 
in 12 days prior to the effective date. 

We filed it, the Commission decided not to suspend, we had no re- 
course to the court to review that action. 

Mr. Barron. I go along with you in the analogy that far. What 
recourse does the shipper have if he doesn’t like the rate once it goes 
into effect 4 

Mr. Brooks. He can file a complaint. 

Mr. Barron. Once a passenger train is discontinued what rights 
do the passengers have under the present 13a ¢ 

Mr. Brooks. Under the present 13a ? 

Mr. Barron. Yes. 

Mr. Brooxs. Talking about the first or second part of it ? 

Mr. Barron. First part. 

Mr. Brooks. First part ‘ 

Mr. Barron. Yes. 

Mr. Brooks. At the present time, I would assume that he would 
have no course of action available to him. 

Mr. Barron. The analogies, then, are not quite on all fours, are 
they ¢ 

Mr. Brooks. If you carry that one step further, you asked me if I 
knew whether they didn’t have any right of review. 

Mr. Barron. There is no recourse for the aggrieved passenger, as 
there is in a case where suspension is denied ‘and a rate is allowed 
to go into effect, is there / 

Mr. Brooks. No, Let me say this to you, lots of times when those 
rates go into effect, you theoretically have a right to file that com- 
plaint, but that is just like saying you can appeal somewhere, because 
if they stay in effect 30, 60, 90 days you have lost your business in 
that area. 

Mr. Barron. Many complaints are filed, are they not ? 

Mr. Brooks. Yes, sir; many of them are filed, many of them are 
found justified, and many are found unjusiitied. I primarily repre- 
sent shippers im rate cases, and 1 would love to see some of the things 
maybe a little bit more siringent on that, but I think what you would 
do, to get into the pot you are t alking about, if you made it p ossible 
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to file complaints other than the rights that are presently available— 
you know the Commission under certain circumstances can do some- 
thing about passenger service, and it has, under section 3 of the act. 

Mr. Barron. Not under section 13a(1) ? 

Mr. Brooks. No. But, for instance, they have ruled on matters of 
preference and prejudice. That is the way you did away with the so- 
called separate but equal facilities on the railroad, was under section 3, 

There are certain things that can be done there. But you would 
be confronted, the Commission would, with a rash of complaints. 
For instance, I cite in my testimony there was someone up in this 
general area decided that he wanted air-conditioned coaches on a 
particular train that he rode, so he filed a complaint with the Com- 
mission. Well, you put the Commission into the business of deciding 
whether this particular coach should have this kind of air condition- 
ing, or whether this train should have a separate diner, and separate 
lounge, or combination diner and lounge, and I trust your colleagues 
are going to be willing to give them a “dev il of a lot more money for 
pe .rsomnel because they are going to need it. 

Mr. Barron. In considering ‘these 1 requests for discontinuance, Mr. 
Brooks, don’t you think it would be sound policy to allow the ICC 


attach conditions both as to continuance of the service, and employee 
protection 4 


Mr. Brooks. No, sir. 

Mr. Barron. Why not, sir? 

Mr. Brooks. Which one do you want to take first ? 

Mr. Barron. Either one. 

Mr. Brooks. The biggest out-of-pocket expense in operating a train, 
generally speaking, is labor. If a train is actually being operated at 
an out-of-pocket loss, and most of these, in the cases I have read, are 
actually being operated at an out-of-pocket loss. Now, if you prevent 
the railroads from getting rid of the expense that is causing the loss, 
then you have denied in large measure the relief that this C ongress 
attempted to give. 

Now, I may be old fashioned, sir, but on that general line I am 
employed by clients from time, to time, and they discontinue my em- 
ployment from time to time. That i is a hazard of anybody in business. 
If my job disappears, why, I am out of work in that particular phase. 
I do not think it is in the ‘public interest to continue to saddle a losing 
service, because I have read some of these cases, and the Commission, 
if anything , in my opinion, has bent overbackward to keep from allow- 
ing the discontinuance when there was a possibility that the train 
could even operate at a profit. There was one reported in the Traffic 
World here a couple of weeks ago up in the Chicago area, I forget how 
many hundreds of thousands of dollars they were supposed to be los- 
ing up there, according to their record. The Commission said, You 
see if you can’t work that thing out before you abandon it. 

I don’t see any use when they get, finally, to showing that the train 
has been losing money that there is any reason to continue to place 
that burden on them for the extra expense. 

Now, in my testimony I cite this: If you recall Ford Motor Co. quit 
making Edsel cars a few months ago. I expect there were more people 
thrown out of work, ipso facto, by stopping manufacturing that car 
than all of the passenger trains that have been abandoned. Yet no- 
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body says that the Ford Motor ought to continue to have conditions 
ut on them before they can abandon that manufacture. 

I don’t know precisely what you have in mind about service. You 
said conditions. If they are discontinued, I don’t see how you could 
put any conditions on it. In other words, unless you are going to say, 
“We will let you discontinue this for a period of 90 days” with the as- 
sumption that you will come back and start the first of June oper- 

ating,” I think once a train is gone, abandoned, that any conditions 
you ‘had there about reinstating would probably be meaningless until 
such time as you got into a complete change of condition and possibily 
you might have the railroad willing to do it. 

Now, if you meant could the Commission say, you have four trains 
operating per day, and you want to abandon on all four. Well, we 
will let you abandon on two and won’t let you abandon on two, they 
currently do that, whether they have the power or not, they are putting 
conditions in the way. They do it by saying: You can abandon trains 
Nos. 1 and 2, but not Nos. 3 and 4. 

I don’t know what other conditions you had in mind. 

Mr. Barron. That was the sort of condition. There is some doubt 
whether the Commission has that authority. 

Mr. Brooxs. They are doing it whether they have got it or not. 

Now, I think if you get into other conditions, you often hear com- 
plaints made that this “coach was dirty or somebody didn’t put the 
paper towels up here, or ice in here. If you try to get the Commis- 
sion to say that we are not going to let you do that unless you see 
that towels are put in every washroom each day, and ice is put in 
that refrigerator, you are going to have the Commission so bogged 
down in detail they will never know what to do. 

Mr. Barron. That brings me to another question. S. 3020 provides 
that the ICC supervise the railroads to see that they render adequate 
passenger train service. What is your feeling on that provision ? 

Mr. Brooks. Well, sir, two of my partners have for many years— 
ene of them retired now—have been called upon to work by the ICC 
practitioners association in trying to persuade the Congress to give 
98 Commission more money to ‘perform the functions that are al- 

ready imposed on them. 

Now, I can’t conceive of why it is not more reasonable—let me say 
the Commission has never gotten as much money as it thought it 
needed. Maybe it got more ‘than C ongress thought it ought to shave, 
but the fact still remains supplemental appropriations have been made 
because motor carriers’ certificates were not coming out fast enough, or 
rate cases, etc. If you put those duties on the Commission you are 
going to have to give them more personnel. 

I would 10 times rather see you give them, if you want them to have 
more money, put them out to do some things that to me are consid- 
erably important. For instance, the Commission has told you time 
and again that it does not have a sufficient force to enforce its safety 
regulations in the motor carrier field. To me it is far more impor- 
tant to insure that safe motor vehicles are operating on the highway 
than it is to be sure that this particular train has exactly two coaches 
and two pullmans and one lounge car each day. If they got into 
that, it is so inflexible—I came up by train. There was a special 
party and they put on a special car. I guess if you had—I don’t know 
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exactly how it would work, but if the Commission starts saying you 
must have so much, I guess they could add a special car each time. 
But if something happened and the patronage fell down—I might say 
in one car there were five passengers—the car has 14 roomettes and 
four bedrooms, can easily accommodate 22 people, and it had five. 

If you say to them, well, you cannot take that car out—as I under- 
stand this bill, they would have to get a certificate of public con- 
venience and necessity to take off that one car. 

I just don’t think it is practical, sir. 

Mr. Barron. Thank you, sir. That is all. 

Senator ScHorrren. No questions. 

The next witness is Ben W. Heineman, chairman of the Chicago & 
North Western Railway Co., Chicago, II. 

You may proceed, sir. 

I note that you have a statement here with many exhibits. 

Mr. Herneman. I believe, sir, that the statement is more frightening 
than I intend to have it be in reality. 

Senator Scuoerre.. I do not. mean to infer by my remarks that we 
are alarmed about the extent of it. But you proceed which ever w ay 
you want, whether you want to summarize it and indicate what part of 
the exhibits you want to go into the record, or all of them, however 
you desire to proceed. 


STATEMENT OF BEN W. HEINEMAN, CHAIRMAN, CHICAGO & 
NORTH WESTERN RAILWAY CO. 


Mr. Herveman. Fine. Thank you. I would hope that in the 
interest. of conserving space in the printed record, sir, that the news- 
paper material in the rear could cert ainly be omitted. 

enaade ScHoerren. Fine. 

Mr. Herneman. I wanted to point out certain things. 

Senator Scnorpren. Let us leave the record this way, that the 
printed material you refer to will not be printed as a part of this 
record, but will accompany your statement for the benefit of those 
who are viewing it. In other words, it will be made a part of the 
record by reference and retained in the files of the committee. 

Mr. Herneman. Thank you. 

Senator Scnorrret. You may proceed. 

Mr, Herneman. My name is Ben W. Heineman, and I am chairman 
and chief executive officer of the Chicago & North Western R: ailway 
Co. Iam appearing to testify with reference to bill S. 3020. I have 
a number of schedules included in the second section of this statement 
and a number of newspaper comments in the third section, which to- 
gether are designed to illustrate a number of the points that I intend 
to make. 

The Chicago & North Western Railway Company is a large middle 
western freight and passenger carrier. Its passenger business is di- 
vided between its through passenger and its suburban passenger busi- 
ness. It serves nine midwestern States and operates over some 9,300 
miles of roadway. 

Senate bill S. 3020 does far more than retreat from the much needed 
forward step taken in the Transportation Act of 1958. In facet, it con- 
stitutes a destructive program of unnecessary regulation and control 
of all aspects of railroad passenger service equipment and facilities 
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Its effects in the case of the North Western Railroad could well be 
disastrous. 

When I appeared here in July of last year, I was testifying with 
reference to then Senate bills 1331 and 1450. The current bill S. 3020 
goes so far beyond last year’s bills as to raise the inevitable implication 
that the purposes of the bill and its real sponsorship are quite different 
from its apparent purposes and sponsorship. 

Be that as it may, however, I propose to discuss the reasons why 
any legislation w hich inter poses further obstacles or delays in the way 
of taking off losing passenger trains is unnecessary and contrary to 
the public interest. 

First of all, I think it essential that the committee realize that it is 
impossible to consider the problem of passenger deficits and this bill 
S. 3020, independent of, and separate from the railroads’ general 
carrier responsibilities. The many things that the railroads can and 
should do to benefit the States, communities, and people that they 
service, as well as their own employees and sesaxityhobdess, are ad- 
versely affected by the very real passenger deficits which have been 
burdening many railroads for so many years. This w as, of course, the 
reasoning underlying the original enactment of section 13a in the 
Transportation Act of 1958. 

But let me be very specific. If the committee will turn to schedule 
1, which is behind the first yellow tab, you will see set out for the 
North Western Railw ay, a postwar study of our cumulative passenger 
loss, our cumulative net income, and our cumulative decrease in work- 
ing capital, cash, and U.S. Treasury securities. 

If you will look at the last column, you will observe that in the 13 
years from 1947 through 1959, the North Western Railroad had a 
cumulative passenger loss in the fantastic amount of $287 million. 

In that entire period, its cumulative net income was but $21.8 
million. Its net working capital declined $34 million, and its cash and 
U.S. Treasury securities declined $58.4 million. ‘These figures are 
indeed worth pondering. I discuss them first because they raise many 

uestions that this committee must take into account in considering 

. 8020. 

What freight rate reductions could the North Western, and other 
railroads, have made? Or, put differently, what freight rate increases 
could the North Western, and other railroads, have avoided were it 
not for these deficits? 

What additional capital improvements, including new freight cars, 
could have been made by the North Western, and by other railroads, 
for the purpose of providing needed service and improving its effic- 
iency and competitive position had it not been for this vast deficit? 

How much additional needed maintenance of right-of-way and 
equipment could we have done? 

How much improved would the credit position of the North West- 
ern, and other railroads, have been without these huge losses? 

How many productive jobs would have been created by the installa- 
tion of the capital improvements made possible by the elimination of 
this passenger deficit, by the additional maintenance that we could 
and would have done, ‘and by the carrying of more freight attracted by 
the lower rates that would have been possible ? q 
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Is it equitable not merely to subsidize the North Western’s truck, 

water, and air competition through huge grants by Federal and local 
governments, but, on top of that, ‘to require the North Western to bear 
the burden of these vast passenger deficits which are not required of 
our freight competitors ? 

F requent mention is made by the proponents of S. 3020 of the public 
interest. As I will show, only a handful of people are affected by our 
taking off unneeded through- passenger trains. But what of the 

rast public that is adversely ‘affected by these huge passenger deficits? 
If the committee will turn to schedule 2, it will observe that of our 
9,280 miles of road, we operate passenger service on but 2,589 miles, 
or 28 percent. Schedule 3 indicates that of the 1,405 communities 
that we serve, only 222, or 16 percent, receive passenger service. 
Schedule 4, a map, indicates that. we are not providing passenger serv- 
ice in the States of Wyoming, Nebraska, Iowa, and North “Dakota. 
Again, I ask you, with spec ific reference to the North Western, who 
is really the public, and who is really paying for the North Western’s 
passenger deficit in the form of higher rates, poorer railroad rights- 
of-way and equipment, and fewer freight cars at a higher cost? The 
question answers itself. The public relying on and using our entire 
system is being heavily penalized by the passenger deficit incurred 
for the very few. 

This committee at various times is called upon to consider and leg- 
islate with respect to each of these matters: The need for lower freight 
rates additional capital improvements, how to provide additional 
freight cars; the deteriorating cash, working capital, and credit po- 
sition of many railroads; the decline in railroad employment; the 
need for additional maintenance; and the debilitating effects of Fed- 
eral and local subsidy to our competitors. As schedule 1 learly shows, 
many of these problems would either disappear or never have arisen 
were it not for this intolerable passenger deficit. 

These problems are inseparable, and anything that you do on bill 
S. 3020, or in any way further to impede the reduction of the pas- 
senger deficit, must be done in full recognition of the effect that this 
will have in all of these other areas. 

It is in this overall context that I would like to discuss S. 3020. 

The committee is aware, I am sure, that suburban and through 
passenger problems vary geographically and that the regional needs 
with reference to transportation are quite different. Moreover, I am 
certain that the committee is aware that a sharp dintinelion must be 
drawn between suburban and through passenger business and that 
there are regional differences of opinion about these matters. 

The Chicago & North Western Railway Co. is the largest. suburban 
carrier operating in and around Chicago and the fifth largest sub- 
urban carrier in the United States. 

As I testified last year, the management of the North Western Rail- 
road has no desire to withdraw from the suburban service. Quite 
the contrary. On our own initiative, and without the compulsion of 
any legislation, we have completely revitalized and rebuilt our sub- 
urban service in the past 5 years at a cost of $40 million. The de- 
tails are on schedule 5. We believe strongly that in spite of the con- 
struction with tax money of competitive high-speed expressways paral- 
lel to our lines, we will be able to operate our suburban service at a 
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small profit before interest on fixed plant and before a return on our 
investment. Effective May 1, 1960, we were granted a rate increase 
of 714 percent, all that we had requested, after a hearing at which 
there was no opposition. 

Since 1956, when this management came to the North Western, we 
have converted the suburban service from steam power to diesel. We 
have purchased and taken delivery of 84 double-deck, air-conditioned 
coaches having a seating capacity of approximately 166 persons each, 
at a cost of $12,811,000. In January of this year we have placed an 
order for an additional 116 such double-decker coaches at a cost, with 
necessary locomotive changes, of $21 million. We will receive de- 
livery of such coaches at the rate of ten a month commencing in Au- 
gust of this year. Upon the completion of this order, we will have 
900 such double-decker coaches in service. This will retire all con- 
ventional equipment and provide each of our approximately 80,000 
daily passengers with an air-conditioned, comfortable seat and ride. 

When I testified here last July, I intimated that such an expendi- 
ture was under consideration. I am pleased to be able to tell the 
committee a year later that it has been made. 

I might add that in addition to these very substantial expenditures 
for equipment, we have also spent in the past several years large sums 
of our own money, not taxpayers’ money, for the reh: .bilitation of 
existing suburban stations and the construction of new suburban sta- 
tions. We expect these programs to continue. 

Upon the delivery of this equipment, we will have what will be, 
without question, the finest suburban service in the world, Moreover, 
timed to fit in with the delivery of the new equipment, we are under- 
taking an extensive advertising campaign, by newspaper and radio, 
to persuade automobile commuters to use our commuter service. We 
have set as a target increasing our commuters from 80,000 daily to 
100,000 daily by the end of 1961. We have no notion whether we will 
reach that goal, other than that our advertising people say it is quite 
possible ; but what is important is that we intend to tr y: 

What we are doing has widespread public support. This is indi- 
cated by the sample of m: any newspaper comments that is attached to 
this statement as the first section under “Press comments.” 

If you will turn to that and look at the first tab in blue entitled 
“Suburban Program,” and just look at the head lines—they speak for 
themselves: “North Western Looks Ahead”; “The North Western is a 
Bearer of Good Commuting Tidings” ; “North Western Road Bidding 
for Commuter” ; “Chicago Shows W ay To Run a Railroad”; : “Millions 
for Better Service”; “Two Railroads and Two Stories,” comparing 
our railroad with an eastern railroad: “Railroad That Couldn't Now 
One That Can”; “Chicago’s Ex: ample”; “Transportation Brightener” ; 
“A Big Bet,” referring to our $21 million investment: “Our Major 
Job”; “Federal Subsidies for Suburbanites”; and so forth. 

If you read them you will see that they are uniformly complimen- 
tary to what we are doing, and I might say that these are a sample of 
nationwide coverage. These are a sample only. 

It is our conviction that, as we improve the equipment and continue 
to improve our right-of-ways and structures in the manner that I have 
indicated, and if we are permitted relative freedom in experimenting 
with and making operating and service changes and rate adjustments, 





244 PROPOSED PASSENGER TRAIN ACT OF 1960 


we will be able to compete effectively with the private automobile and 
maintain and operate a first-class suburban service in private owner- 
ship without special subsidy. That we have some basis for this con- 
viction is shown by the fact that in 1959 we showed a suburban profit 
of $30,000 as against a $1,600,000 loss in 1958. 

Moreover, the Milwaukee Railroad, which also operates a suburban 
service in Chicago, has just obtained an approximately 25-percent rate 
increase from the Illinois Commission after a hearing at which there 
was no opposition, and has announced that it proposes to purchase 
some 40 double-decker coaches comparable to ours at a cost of some 
$7 million. It has announced it hopes that within the next 3 years it 
will purchase a total of 75 such coaches for the complete moderniza- 
tion of its commuter service. I have heard unofficially that at least 
one other Chicago railroad is considering the acquisition of such 
coaches and the further modernization of its already fine commuter 
service, although no decision has yet been made. 

Senator Scuorpre.. I would like to ask you a question right here. 

Mr. HetneMan. Yes. 

Senator Scuorrret. I recall you were conducting an experiment 
on rates, particularly passenger fares. 

Mr. Herneman. Yes, sir. 

Senator Scnorrret. You indicated when you appeared before this 
committee before that your passenger fares betweeen Chicago and 
the — Cities were lower than the bus fares, if I remember cor- 
rectly. 

Mr. Herneman. Yes, sir; your memory is correct. 

Senator Scuorrret. Are you making similar efforts or experiments 
to attract passengers on other routes ? 

Mr. Hetneman. We have on one line. Our rates had already been 
lower than buses on that line. We have made similar efforts on what 
we call our Dakota 400, which runs via Madison, Wis., to Rapid City, 
S.D., in connection with meals. We have not lowered the rates for 
the reason that the experiment is basically unsuccessful. I discuss it 
later on in my statement, but I will be glad to discuss it here. 

Senator Scnorrren. I beg you pardon. Wait until later. I just 
recalled the other testimony, and I was wondering what your results 
had been. 

Senator Yarsoroucu. I would like to ask a question here. How 
does your service compare with bus service on speed ? 

Mr. HetnemMan. Minch faster. For example, between the Twin 
Cities and Chicago we make the run in seven hours and provide a 
low-cost meal, whereas competitive bus service is 12 hours with a stop 
for meals. And our rates are the same or lower. 

Senator YarsoroucH. A few years ago I rode a passenger train from 
Dallas, Tex., to Austin, Tex., 200 miles. It took 6 hours to make the 
trip. Now, the planes fly that, the slow ones, feeder lines, in about 
2 hours with one stop; with no stops an hour and a quarter. When 
you get from the airfields downtown, you have used up about 214 hours 
if you are on a fast one; maybe 3 hours with one stop. The buses 
make it in about 5 hours. The train had practically nobody on board, 
and you could see the reason. It was the slowest. 

I thought that train—I thought, myself, if they speed up they 
could cut an hour off the bustime, and people would go on the fastest 
transportation if the fares are about the same. 
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Mr. Herneman. I don’t know, of course, anything about that train. 

Senator YarsoroucH. When you make that as fast as the buses, 
do you hold your share of the traffic? 

Mr. Herneman. No, sir. You see, the buses are not—we and the 
buses are holding roughly the same ‘share of the traffic, and I have 
an exhibit here to indicate it. But that is not where we are losing 
the traffic. We aren’t losing it to the buses. We are losing the traffic 
at two places—to the air lines and to the private automobile. 

Senator YarsorouGH. The private automobile? 

Mr. Herneman. We and the buses are maintaining our relative 
competitive position, but our relative competitive “positions are 
dropping sharply. 

Senator YarsoroueH. On those short hauls, I presume it is the pri- 
vate automobile ? 

Mr. Herneman. It is the private automobile. And I have maps in 
this statement, sir, which shows the new Interstate Highway System 
and the costs of it and, of course, that simply ace elerates the trend. 

Senator YarsoroucH. Pardon my interruption. 

Mr. Herneman. I am pleased, sir, and I hope you will ask any 
questions you feel appropriate. 

In making these statements, I want to make clear that I am making 
no individious comparisons with other railroads, each of which has 
its own peculiar problems. I am anxious, however, for the committee 
to realize and understand that the attitude of the management of the 
North Western Railway, just as the attitude of the Milwaukee or any 
other Chicago suburban railroad, cannot be legislated or compelled. 

Legislative impediments to experimentation and change such as are 
contained in S. 3020 can and will result only in a deterioration of the 
entire service. This is not speculative; one need only look at the ex- 
isting record to find this statement amply supported. Those States 
and communities where the greatest impediments to change have been 
created, where the governmental climate has been more hostile, are 
inevitably those States and communities where the suburban service is 
the worst. And it is no accident that in Illinois, where the govern- 
mental climate both at State and local levels, and without regard to 
political parties, has been friendly and cooperative, the suburban serv- 
ice is the best in the United States, and the carriers are investing mil- 
lions of dollars in the service to make it even better. 

There is a real reason for this result. The reason is primarily that 
limitations upon the right to enter upon or withdraw from a business 
or service are characterist ically imposed only upon businesses that are 
monopolistic in nature, and that by virtue of their monopoly receive 
an assured return upon their investment. 

As every member of this committee is fully aware, this is no longer 
true of the suburban service or of the through passenger service, 
which I intend to discuss in a minute. 

The economic facts of life are that the suburban service is highly 
competitive with the subsidized private automobile. At the same 
time, the suburban railroads are paying high taxes. It follows in- 
exorably that the only way to obtain a satisfactory commuter service 
is in the same fashion as a quality product is obtained in any other 
competitive business; that is, by providing management with the cli- 
mate and the incentive to do a real job, and leaving to it the power 
to make necessary changes, subject only to some form of review. 
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The 1957 Illinois Legislature established a mass transportation 
commission to investigate the mass transportation problem in Illinois 
and report to the 1959 legislature. The commission, consisting of 
members of both houses of the legislature and public members, re- 
ported last year after an exhaustive inquiry. 

It is noteworthy that the Illinois Mass Transportation Commission 
reached a conclusion diametrically opposed to that reflected in this 
proposed legislation. I submit that their conclusion accords with 
modern economic realities, that it reflects a sophisticated point of view, 
and that it is an approach that might well commend itself to this com- 
mittee and to the Congress. 

The Illinois Mass Transportation Commission considered in detail 
the status of suburban railroads as mass transportation agencies in the 
Chicago metropolitan area. The commission considered the regula- 
tion of entry into and withdrawal from service, which, fundamentally, 
is the subject matter of the bill under consideration here today. In 
discussing this subject matter, the commission said, at 72 to 73: 

(2) Regulation of the entry into and withdrawal from service: Where the 
regulatory process confers a protected monopoly on an industry possessed of 
a unique and essential product, the community may properly demand a high 
degree of control over the extent of service offered within the protected territory. 
If, however, because of the nature of the product, the regulatory process is 
incapable of conferring a monopoly position on a regulated industry, there would 
appear to be no justification for the application of traditional regulatory tech- 
niques with respect to the enforcement of adequate service standards. The 
field of suburban railroad operations has already been inundated by the rising 
tide of the private automobile. The regulatory process affords suburban rail- 
roads with no protection against the inroads of this dynamic competitive force. 
Nevertheless, by requiring prior approval for service revisions, that process 
presently prevents, or greatly delays, any adaptive response by suburban rail- 
roads to the competitive conditions with which they are confronted. 

In the area of service regulation, we believe that railroad management must 
be given a greater degree of freedom to adjust suburban services to changing 
patterns of urbanization and to the competitive inroads of the automobile. The 
necessary degree of freedom can only be achieved by eliminating the need for 
prior regulatory approval of changes in operation or service. Adequat® protec- 
tion for the public interest against any arbitrary action would exist by reserving 
to the Illinois Commerce Commission the continuing power to require restoration 
of service in order to maintain proper standards. 


For the reasons that I have indicated, there is certainly no need 
for special legislation in Chicago, the second largest area served by 
suburban railroad transportation in the United States, and, indeed, 
the Illinois Mass Transportation Commission has recommended to the 
contrary. 

The committee will note that the recommendation of the Illinois 
Mass Transportation Commission to the legislature is that all prior 
regulatory approval of changes in operation or service be eliminated. 
The Illinois Mass Transportation Commission was concerned pri- 
marily with mass transportation. Its reasoning and conclusions, how- 
ever, apply even more forcefully to changes in through passenger 
train service. 

Our management’s views as to the potential and future of many of 
its through passenger trains are quite different from its optimistic 
views about the suburban service. Bill S. 3020 interposing obstacles, 
as it does, to our efforts to reduce substantial through passenger 
deficits, in our opinion will be affirmatively harmful to the interest of 
the people of the States and communities that we serve. What is 
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equally important, is that we believe the vast majority of the people 
in our States and communities agree with us. 

It is the policy of the management of the North Western to elim- 
inate as promptly as possible those through passenger trains that our 
experience and judgment convince us have no future, and which are 
casting their intolerable burden upon the balance of our passenger 
service and upon our frieght service. 

Our policy is to run fewer passenger trains, but to run those that 
are retained as fine modern trains at reasonable rates and serving 
reasonably priced meals, 

First of all, let me discuss the reasons and necessities for the elimi- 
nation of a number of these trains. I have already pointed out from 
schedule 1 that our cumulative passenger loss for the 13 postwar 
years amount to $287 million. The adverse effect upon our cash and 
working capital, as well as on our net income, is shown by the same 
schedule. 

Now, it is not the North Western Railroad that is abandoning the 
public when we take off passenger trains. The public has abandoned 
the trains. Schedule 6 indicates that since 1944, a war year, the com- 
mercial passenger-miles of the railroads have shrunk from 74.2 per- 
cent of the total to 28.5 percent estimated in 1959. Commercial air 
carriers in that period have increased their commercial passenger- 
miles from 1.7 to 42.2 percent of the total. Schedule 7 indicates that 
of the total intercity passenger-miles, both commercial and noncom- 
mercial, in the United States, the railroads in the United States, the 
‘ailroads in 1958—the last year available to me—handled but 3.2 per- 
cent of the total as against 34.1 percent in 1944. The private auto- 
mobile in the year 1958 handled 90 percent of the total intercity pas- 
senger-miles. 

An examination of schedule 8, a map of our system, will indicate 
why this should not constitute a surprise to anyone. Outlined in red 
on the map of our system are the Interstate and Defense Highways 
now built or in the process of construction paralleling all of our major 
routes. These are high-speed obstruction and intersection-free high- 
ways, and are in addition to the numerous Federal and State highways 
which already exist. 

Schedule 9 sets out for the years 1947 to 1958, the amount of Fed- 
eral funds and other funds spent on Federal-aid highways in the 
States served by our railroad. In the year 1958, the sum of $402 
million was spent on Federal-aid highways alone, of which $232 mil- 
lion was contributed by the Federal Government, and keep in mind 
that this is only in the nine States that we serve. As the schedule 
shows, such expenditures are rising annually and should be compared 
with the annual total of $32 million spent only 11 years earlier in 1947, 
of which $16 million had been contributed by the U.S. Government. 

Schedule 10 shows the number of motor vehicles per capita in the 
States served by our railroad and their growth in the years 1947 to 
1958. Schedule 11 compares maps of scheduled airlines for the States 
served by our railroad in the years 1946 and 1958. ‘The increase is 
self-explanatory. 

Schedule 12 shows the number of U.S. civil and military airports 
and air facilities existing in the States served by the North Western in 
the 2 years 1947 and 1958. Schedule 13 shows that from 1947 to 1959 
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total governmental funds of $176 million were spent on Federal-aid 
airports in the States served by our railroad, of which $85 million was 
contributed by the U.S. Government. 

Schedule 14 indicates that as recently as 1956 our losses in passenger 
service absorbed 99.6 percent of the net railway operating income from 
freight service. Only by the reduction of passenger train-miles 
through the elimination of passenger trains have we been able to re- 
duce this annual passenger deficit from a high of $27,700,000 in 1953 
to its 1959 low of $13,500,000. See schedule 15. 

An examination of schedule 15 discloses that our suburban passenger 
train-miles have remained constant or increased; it is our through 
passenger train-miles that we have decreased for the reasons already 
noted. 

In October 1958, we put into service two brandnew sets of equip- 
ment operating on four trains. This equipment is of novel design and 
has unique operating characteristics. We are certainly one of the few 
railroads in the United States to purchase new sets of through pas- 
senger equipment in the past several years. The cost of this equipment 
was approximately $2,250,000, and was, of course, addition to the 
suburban expenditures that I described earlier of over $40 million. 

In addition, 50 of our through or long-distance coaches were re- 
manufactured and leased to us for periods of 5 to 6 years, during 
which time we will pay rentals aggregating $2,600,000. These are the 
equivalent of new passenger coaches, and as new equipment would 
have an estimated value of $10 million. 

The consequences of materially reducing our passenger train-miles 
while increasing the quality of our equipment, has been that we are 
able for the first time in many years, indeed, in my opinion, for two 
generations, to provide first-class passenger service where it is required 
on our railroad, while reducing those passenger train losses which 
have been, and still are, impairing the strength and stability of the 
entire system. 

Moreover, this enabled us to try yet another experiment. And this 
is the one that Senator Schoeppel referred to. On June 10, 1959, we 
eliminated all first-class fares on our crack Twin Cities 400 trains, 
which are our day trains operating between Chicago and Minneapolis. 
In addition, we reduced all coach fares to the equivalent of bus fares 
or lower. At the same time, we reduced our luncheon and dinner 
charges to $1.25 per meal. We have advertised and promoted this 
service up and down our lines. I might add that the equipment on 
these trains is clean, air conditioned, and modern in every respect. 
It is included among the equipment to which I already have referred. 

While this program has attracted new riders, this pair of trains is 
nevertheless losing about $1 million annually. 

Here, again, I must emphasize that these improvements in equip- 
ment and experiments in rates are the result of management attitudes 
which cannot be legislated or compelled. They reflect a natural de- 
sire, shared by the managements of most railroads, to do an outstand- 
ing job on the trains that are retained, provided they are given rela- 
tive freedom to eliminate those that are unneeded and which drain 
needed funds from the system. 
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I can assure you personally that the only effect of putting further 
obstacles in the way of elimination of unnecessary passenger trains by 
railroad managements is to insure unsatisfactory service over the en- 
tire system rather than excellent service on what remains. 

Now, the North Western Railroad has sought relief from the Inter- 
state Commerce Commission under section 13a with reference to 20 
trains. As schedule 16 shows, the net loss from those 20 trains in 
1958 was $7,500,000 annually, and those 20 trains carried an average 
daily load of 38 people, less than 1 busful. The reproduction cost of 
the equipment used on these 20 trains, each carrying an average of 
less than 1 busload of passengers per day, was $39 million. 

Senator Scuoerrer. Where you say your 20 trains, does that mean 
90 round-trips or 10? 

Mr. Herneman. It means 10 pairs of trains. 

Senator Scuorrret. That is what I wanted to get. 

Mr. Heineman. Within the last several weeks we have applied to 
the Interstate Commerce Commission to eliminate a pair of trains run- 
ning between Mankato, Minn., and Rapid City, S. Dak., a distance of 
some 500 miles. At the present time these trains originate in Chicago 
and the effect of our request, if granted, will be to stop them, or 
stub them, at Mankato, Minn. We are losing $1,100,000 annually on 
the pair of trains west of Mankato alone. Now, we do not arbitrarily 
make such a decision or announce it without consultation in the terri- 
tory affected. Top officials of our company, including the president, 
Mr, C. J. Fitzpatrick, and I, go into the communities affected and 
explain our point of view. We also publish advertisements in the 
local papers along the affected line such as the one I am showing 
you here, which is the one we are publishing throughout our territory 
where this pair of trains—where we are seeking to take off this pair 
of trains. The headline on the advertisement is: “Why one train is 
a million dollar obstacle to better service for you.” We publish the 
ad in every newspaper in every community involved. 

I would like to direct your attention to some editorials published 
by newspapers in affected communities with respect to our proposal on 
these trains. If you will look at the last blue sticker under “Press 
Releases,” you will see an editorial, “Why No More 400,” and “Let’s Be 
Realistic About the 400,” and the “Passing of the 400,” and you will 
find them favorable to our taking them off although in some cases 
these are the last passenger trains in these communities. 

I am going to direct your attention to one of these editorials in a 
moment. 

Now, in this connection, there has been some discussion at the hear- 
ings here that S. 8020 is needed because of an assumed intention on 
the part of railroad management to degrade their trains in an effort 
to drive traffic away. Mr. Leighty, I might add, of the Ra ilroad 
Brotherhoods, perhaps made that charge more vociferously than any- 
one else, Speaking for the North W estern Railroad, and in my 
opinion for all railroads, any such charge is a downright falsehood. 
We have reinvested savings in our passenger eq iuipment and even in 
trains that we are seeking to take off. Today our passenger equip- 
ment is clean, modern, air condit ioned, and well lit without exes eption. 
As a matter of fact, the editorial writer of the New Ulm, Minn., 
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Journal, in commenting upon our request to take off our Dakota 400 
through his town, says in part: 

A recent trip from Chicago this month showed the North Western was doing 
a good job on the 400. The coaches were clean, air conditioned, comfortable. 
Good meals were served in the dining car for only $1.25, and the service was 
good. The train had the new look of a transportation service that was trying 
honestly to compete with the passenger car, the bus, and airplane. 

There was fairly good traffic to Madison, not bad to Rochester. The rest of 
the way to New Ulm it was embarrassingly light. 

You can’t ask a business to run at a loss, and communities along the way 
should not resist the request to abandon the passenger service. The North 
Western feels its best service can be rendered in the area by concentrating on 
improving freight service. In that we agree. 

This is, as I say, from a newspaper in the community where we are 
seeking to abandon the Dakota 400, and this is quite typical of the 
editorials that are attached. 

By the time railroad management seeks to take off a train, the 
public has deserted it. We usually should have asked to take the 
train off 5 years earlier. 

Despite the monumental nature of these losses, and the lack of 
interest in and need for the trains, even under existing procedures, 
our notices to eliminate these trains are suspended, hearings are held, 
and we will not be permitted to take these trains off in less than 5 
months, regardless of how much the need is demonstrated. Our ex- 
perience in seeking the elimination of through passenger trains has 
convinced us that the public, despite the stimulation of labor or- 
ganizations, understands full well that. it is in its best interest for 
us to eliminate these losing services as promptly as possible. 

I think the editorials attached will bear out these statements. 

Now, we have also been aggressively engaged in reducing freight 
rates. This we conceive to be in the interest of the public, the con- 
sumer, and our railroad. And this is not idle talk on our part. I have 
attached a number of newspaper clippings to my statement, com- 
menting favorably on our efforts in this direction. As recently as 
April, we materially reduced rates on ore in the Upper Pe ninsula of 
Michigan to assist the Gogebic Range to remain competitive with 
foreign ores. The jobs of several thousand miners in this area, as well 
as the economic health of many others dependent upon them, turn 
on our ability to do this. Members of the House of Representatives 
and the U.S. Senate of the area are fully aware of what we have done. 
This, too, is commented upon favorably in certain of the newspaper 
clippings I have attached. 

Just running through the headlines for a moment, “Rail Rates Af- 
fect Peninsula Economy,” “Reductions Helping,” then there is a very 
favorable one entitled “Strictly Business,” then the next one “Knox 
(Congressman Knox) Asks Aid to C. & N.W. Cut in Ore Rates,” 
“Helping Our Income,” “Two Freights Added by North Western in 
Iowa,” “A Case W here Everybody Wins,” “North Western To Cut 
Rate for Hauling Scrap Metal,” “Rail Freight Rates on Steel and 
Tron Cut,” “Freight Rates on Bar Steel Shipments Cut,” “Wisconsin 
Butter Rate Cut, “More Planned,” are referring to North Western rate 
cuts. 

Here is another one, “South Dakota Industry Born When C. & N.W. 
Reduced Rates.” “North Western Opens Big Pulpwood Market,” 
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“Two Railroads Win Reduction in Grain Rates to Lake Ports,” and 
soon. They go onat some length. 

This would not be possible if we did not have some assurances of 
materially reducing this dreadful deficit from through passenger 
operation. In addition, we have made many other rate reductions of 
inestimable value to our nine States and communities. Due to rate re- 
ductions on pulpwood, we have created an entirely new industry in 
the Black Hills of South Dakota where new industr y is badly needed. 
The North Western has taken leadership in reducing grain rates, but- 
ter rates, and the like. 

My point is that these are the areas in which our services are genu- 
inely needed. Without a continuing reduction in the through pas- 
senger deficit, such things would not be possible. 

By way of conclusion, I would like to say two things. First, by now 
there has been considerable experience with section 13a. A number 
of trains, infinitesimal in comparison to the total number of pas- 
senger trains in the country, but nevertheless a number of trains have 
been taken off under its provisions. Have any witnesses appeared to 
testify as to the adverse effects of these train removals on their com- 
munities? I have followed the hearings of this bill both here and in 
the House, and so far as I am aware the answer is “No.” The pro- 
ponents of S. 3020 talk about train slaughter, and the dreadful effects 
that will happen, but no one has pointed to any adverse consequences 
that have happened. This significant silence must be measured against 
the immense benefits of reducing the passenger deficits to which I 
have already referred. Our experience has been without exception 
that there are no adverse consequences to any io me where we 
have taken off through trains. And the reason is cle: The trains 
were unused and hence not missed. That is why ae were taken off 
in the first place. 

Second, labor leaders have appeared to testify in support of S. 3020. 
While I do not question their sincerity, I do challenge their judgment. 
I say that what they are doing in urging this and similar types of 
legislation is what they have been doing for a generation, and the 
record of their failure to protect jobs by this type of economic hari- 
kari is clear and unmistakable. The number of railroad employees 
has dropped from 1,359,000 in 1946 to around 800,000 estimated in 
1959. In spite of this dismal record, the railroad labor leaders are 
continuing their age-old practice of attempting to foist on railroads 
through political techniques repressive and uneconomic legislation 
such S. 3020. Only as recently as last year the brotherhoods succeeded 
in persuading the ‘Wisconsin Legislature to pass a law requiring Wis- 
consin railroads, including the North Western to put into service 
extra brakemen on marginal or losing passenger trains which we had 
been operating safely for years without such extra brakemen. 

Inevitably, the economic effect of such legislation is to hasten the 
discontinuance of trains that were already in jeopardy. And then to 
offset the economic consequences of their foolishness, the brotherhood 
leaders come to Congress with a bill such as S. 3020 which, if adopted, 
will compel the loss of still more jobs in other needed and productive 
areas, such as maintenance and freight car rh rt and all the rest. 

Railroad employment, in my opinion, can and will be increased. 
But it will be increased only when the vdilee ads are permitted to 
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slough off losing and debilitating services such as those that S. 3020 
is designed to perpetuate, and apply the savings to capital invest- 
ments, “including new freight cars, additional maintenance of way 
and equipment, or rate reductions. 7 il combination of these will en- 
able the railroads to attract and retain an increasing share of the 
total freight business and then, and only then, increase employment 
on a sound basis. 

If and when the brotherhoods finally recognize the disastrous 
nature of their long-standing policies, or if ‘and when Congress 
realizes that, as the record clearly shows, these policies are not in the 
interest of maximum railroad employ ment but are directly contrary 
to it, and are not in the public interest but are directly contr ary to 
it, bills such as S. 3020 will not be introduced or will stand no chance 
of passage and the railroad no longer will be the sick man of Ameri- 
can industry. 

Now, since I prepared this statement, the arbitration board in the 
Engineers case, on Friday last, made its award binding on both the 

‘ailroads and the engineers, which works out for the North Western 
Railroad, if applied as a pattern, at an increasing cost of $5 million 
annually. That it may well be a pattern is indicated by the fact 
that the railroads also signed up with the conductors on F riday night 
or Saturady morning on the same basis. This is $5 million a year 
annually in wage increases for which the railroads have, as yet, not 
gotten anything i in the form of increased productivity. 

Now, where is that $ $5 million going to come from? The North 
Western last year lost $2,800,000. I ventured the prediction to our 
stockholders that this year if grain moved and ore moved we might 
make $414. 

Now, where is this $5 million going to come from? When we ask 
the brotherhoods that, they say, “That. is your problem,” meaning 
the management’s problem. But there is no magic about these mat- 
ters, it is going to come from one of several places. It is going to 
come from a rate increase, that is a possibility. And the North 
Western Railroad’s position, as that of many, if not most of the other 
railroads, is against. rate increases. It is going to continue to come 
in the case of the North Western from the elimination of losing serv- 
ices, such as through passenger trains that have no possible usefulness 
to their communities any more. If you close that door, then we are 
going to have to go back and look at rate increases for the country at 
large, or we are going to have to take it out of maintenance, by not 
doing work that should be done, and instead of using productive 
workers to maintain our railroad we will be running unproductive 
workers on nonused passenger trains, and not maintaining our rail- 
road, or it will come from eliminating unneeded work through our 
proposed work rule changes. 

As I said at the beginning, you cannot separate this bill S. 3020 
from all the other problems in the railroad industry that you are 
being faced with. I believe it is this committee that has under con- 
sideration bills to increase freight car ownership. Now, how do you 
increase freight car ownership “if you are not in a position to elimi- 
nate your losing passenger trains 4 

So I have made the point, I think, and I am sure you have all heard 
this many times before. I do thank the committee for its attention. 

Senator Scnorrret. Mr. Barton, do you have questions? 
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Mr. Barton. Mr. Heineman, as a common carrier you feel that you 
have some responsibility toward the traveling public that wants to use 
railroad passenger service, do you not? 

Mr, Hetneman. Mr. Barton, I will answer that question, if I may, 
by reading a portion from the—a very short sentence—from the report 
of the Illinois Mass Transportation Commission. Here is what they 
say, and this reflects my views perfectly : 





If, however, because of the nature of the product the regulatory process is in- 
capable of covering a monopoly position and a regulated industry, there would 
appear to be no justification for the application of traditional regulatory tech- 
niques with respect to the enforcement of adequate service standards. 

And what they mean, and what I mean, is that I am no longer pre- 
pared to say to you, sir, that the railroad industry, as you put it, as a 
common carrier, has the obligations that it once had to the traveling 
public, as you put it, because of the fact that neither the U.S. Govern- 
ment, nor the State governments, nor the traveling public have pro- 
tected the railroads against the most destructive competition in our 
economic history. And I am not willing to say, sir, that there are 
responsibilities where the opportunities do not also exist. 

And I am afraid that I would have to answer your question “No,” 
that we have no greater responsibility to carry tho passenger, the 
traveling public, in through passenger service than the common car- 
rier trucks do, or than the common carrier b: arges do. Sol am afraid, 
sir, very respectfully, my answer to you is “No.” 

Iam speaking of through passenger service, you understand. 

Mr. Barron. I take it your position g generally is that given in your 
statement, that you should be allowed to run trains that have reason- 
able patronage and discontinue those that show no hope of ever mak- 
ing a profit or of breaking even ¢ 

Mr. Herneman. Yes, sir. 

Mr. Barron. Thank you, sir. 

Senator Scnorrret. Mr. Heineman, I want to say, listening to your 
testimony here, and the way this matter is presented and doc sumented, 
I think it is most helpful, indeed, to this committee. 

Mr. Heineman. Thank you, sir. 

Senator ScHorrren. I think I would be somewhat remiss if I did not 
tell you that what you have testified here as to the great improvement 
that your road has made in Chicago, and other re lated areas, 1S some- 
thing for which you should be « ommended, It isa long step forward 
to permitting us to see to what extent the general public will ride in 
first class, up to the last minute equipment. It will go very far toward 
disabusing some minds that the equipment isn’t available in first class 
shape for the use of the general public. 

I think you are to be congratulated. 

Mr. Herneman. Thank you. 

Senator Scuorrren. I would like to say for the benefit of the record 
that at one of the other hearings some question was raised on trains 
departing from Duluth, wherein the road was not at that time specif- 
ically mentioned, but I think it was the Chicago North Western Rail- 
road. 

Mr. Hetneman. Yes, sir. 

Senator ScHorrren. There was some reference made to the leaving 
of a number of passengers on the platform. 
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Mr. Hetneman. Yes, sir. 

Senator ScHorrret. On that occasion I asked that that matter be 
checked into and that we ascertain the facts and circumstances of it, if 
it actually existed. 

(The exhibits to Mr. Heineman’s statement are on file with the 
committee. ) 

Senator Scuorrre.. I have before me copies of letters of February 
9, 1960, directed by Mr. Brennan, I believe, to Representative Moulder, 
of the House of Representatives, and a letter directed by Mr. Bren. 
nan to Mr. Harry J. Beithaupt, Jr., the general attorney for the As- 
sociation of American Railroads. 

I want to place in the record at this time copies of both of these let- 
ters which will explain and cover the points raised, I think, by Mr, 
Leighty, who was then testifying. 

Mr. Herneman. Thank you very much, sir, for your fairness. 

(The letters referred to are as follows:) 

FEBRUARY 9, 1960. 
Hon. Morcan M. MouLper, 


House of Representatives, 
Washington, D.C. 


Dear Mr. Moutper: My attention has been called to the paragraph which ap- 
peared at the bottom of page 2 of the statement which accompanied your in- 
troduction of H.R. 9742. Following upon an assertion that the Commission is 
“powerless to protect the public” even in those cases where it has required the 
continuation of passenger train service, the statement goes on to say: 

“In a recent case the Commission made such a finding—16 days later all mail 
revenue was removed from the trains and the consists of the trains were re- 
duced from One express car, three or more baggage and mail cars, two or more 
sleeper cars, two or more coaches and one diner-lounge car to one express ear, 
one sleeper. and two coaches, the obvious purpose of such a course of action 
being to reduce the revenues of the trains to a point where the railroad can 
return again and again to the Commission until it achieves its desired result. 
It is not surprising that the railroads would attempt to remove profitable pas- 
senger services in favor of increasing their freight operations, since freight op- 
erations return a greater profit per dollar of investment.” 

While the train mentioned in your statement was not specifically identified, 
the February 6 issue of the newspaper Labor contained an unjust charge against 
the Chicago & North Western so similar to the example cited by you that your 
reference may well be to our trains 510 and 511 which operate overnight be- 
tween Chicago, Ill, and Duluth, Minn. If so, we are certain that all of the 
facts pertaining to these trains were not available to you when your statement 
was prepared; and it is our purpose to present those facts to your attention. 
They negate completely the conclusions and inferences to which this paragraph 
in your statement gives rise. 

Trains 510 and 511, prior to December 6, 1959, operated on the following 
schedule: 
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The train consisted of one express, Chicago-Duluth ; two mail, Chicago-Duluth; 
one 30-foot railway post office, Altoona-Duluth; two sleepers (reduced to one 
sleeper on Noy. 26 because of light traffic), Chicago-Duluth; one diner-lounge, 
Chicago-Duluth ; and two coaches, Chicago-Duluth. 

While it might be questioned whether dining-car service was at all necessary 
on a train departing at 6:30 p.m. and arriving at destination 8 a.m., such service 
had been afforded at substantial out-of-pocket losses. However, as I shall point 
out below, the improved and expedited schedule of these trains, which was 
placed in effect on November 6, has eliminated completely any need for dining- 
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No mail has been carried on these trains between Chicago and Duluth since 
December 6, 1959, and no express since January 1, 1960. The mail was diverted 
by the Post Office Department on its own initiative, over our protests and in 
the face of our earnest request that mail be carried on these trains as long as 
they continued to operate. The decision to divert the mail was made solely by 
the Post Office Department, which, as you know, has complete jurisdiction in 
the routing of mail. 

Our proposal to continue to handle express on trains 510 and 511 was likewise 
declined by the Railway Express Agency, for the reasons that it desired to set 
up new distribution methods. Here, too, the routing of express is in the sole 
discretion of the Express Agency. 

The elimination of all mail and express on trains 510 and 511 permitted us, 
however, to improve the passenger service provided by these trains through a 
reduction of their running time, as long station stops while mail and express 
were loaded and unloaded were no longer necessary. AS a result, the schedules 
were shortened, effective December 6, 1959, as follows: 
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This schedule, as you will note, does not involve meal periods, as the de- 
parture from Chicago and Duluth is well after the dinner hour, and the arrival 
time at the opposite terminal is in advance of a reasonable breakfast hour. 
Consequently, there is no need of a diner-lounge for meal service. 

With the discontinuance of mail and express traffic between Chicago and Du- 
luth, which matters were determined solely by the Post Office Department and 
the Railway Express Agency, there was no further requirement for nor use to 
be made of the mail or express cars in the train. Passenger traffic between 
Chicago and Duluth has continued to decline due to improved nonstop air service 
which is now in effect and our experience since last fall has shown that the 
regular traffic can generally be accommodated in one sleeping car and one coach, 
with the exception of occasional weekend travel and some special or seasonal 
patronage. 

As a result, the regular consist of trains 511 and 510 between Chicago and 
Duluth is now one sleeping car and one coach. 

An additional sleeping car or coach is operated when traffic warrants. As 
an example, an extra coach was operated on 7 days and an extra sleeper on 2 
days in January on train 511. Train 510, during January, handled an extra 
coach on 7 days and an extra sleeper on 4 days. 

These changes in the consist of our trains were dictated in the first instance 
by matters over which we had no control and, under the circumstances, repre- 
sent sound operating decisions. They clearly were not motivated, as the state- 


ment asserts, by “fan obvious purpose to reduce the revenues of the trains.” 
With best wishes, I am 
Sincerely yours, 


J. R. BRENNAN, 


Cuicaco & NORTH WESTERN RAILWAY Co., 
April 5, 1960. 
Mr. Harry J. BREITHAUPT, JR., 


General Attorney, Association of American Railroads, 
Washington, D.C. 


DEAR Mr. BREITHAUPT: Your letter of March 31 to Mr. McGowan has been 
referred to me for reply. Your assumption is correct that Mr. Leighty referred 
to our trains 519 and 511 which operate in overnight service between Chicago 
and Duluth. In an order issued on November 19 in Finance Docket 20681 we 
were required to continue the operation of these trains for a 1-year period. 

Mr. Leighty’s statement is similar to that which Representative Moulder 
made at the time he introduced H.R. 9742, and I therefore am attaching two 
copies of my letter of February 9 to the Congressman calling his attention to the 
lack of facts and explaining the matter in detail. 
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Mr. Leighty additionally mentioned that “as the trains involved left Duluth 
and Chicago, respectively, at approximately 5 o’clock in the evening, the removal 
of diner-lounge car created a great inconvenience to passengers, etc.” This is 
incorrect as you will note from the schedule shown in my letter to Mr. Moulder, 
Train 511 leaves Chicago at 9:15 p.m. and arrives at Duluth the following morn- 


ing at 7:10 a.m. Southbound, train 510 leaves Duluth at 8 p.m. and reacheg 


Chicago at 6:50 a.m, 

Mr. 8. C, Jones, our vice president-operations, has made a thorough investi- 
gation and is unable to find any substantiation for Mr. Leighty’s statement that 
“one of the trains departing Duluth recently left 22 passengers on the station 
platform because of lack of room on the train.” Mr, Jones checked the period 
December 6 (the 16th day after the Commission order was issued and to which 
date Mr. Leighty refers) to February 29, inclusive, and ascertained that ade- 
quate coach seats were available each day leaving Duluth. Our Duluth station 
forces also have no knowledge of train 510 leaving 22 passengers or, for that 
matter, any passengers on the Duluth station platform because of lack of room 
on the train as alleged by Mr. Leighty. 

We trust that this information will be helpful to you. 

Sincerely, 
J. R. BRENNAN. 

Senator Scnorrret. Now, are there any other questions ? 

(No response. ) 

Senator Scuorrre.. Is Mr. Breithaupt here? 

Mr. Brerrnavpr. Yes, sir. 

Senator Scnorpre.. I understand you desire to be heard if possible 
this morning? 

Mr. Brerrnavrr. Let me say this, Mr. Chairman, that I had the 
privilege of appearing before this subcommittee some time on April 
25 of this year, and while I did not at that time complete all that I 
had hoped to be able to say for the benefit of the committee, I believe, 
Mr. Chairman, that I am willing just to stand on the submission that 
was made for the record, with the understanding that my prepared 
statement, as filed for the record at that time, may be included in 
the record as if read. I make that request, and am willing to do that 
with the understanding, of course, that I am willing at this time, or 
any other, to subject myself to any questions of the chairman or of 
counsel or any other member of the subcommittee. 

Senator Scnorrret. I will say very frankly for the benefit of the 
record, that I certainly do not want to preclude you from making 
your personal appearance here, but if you so desire, let the record 
show that this entire statement you are prepared to make here today 
has previously been included as a part of this record. 

Mr. Brerruavurt. I thank the chairman. 

Senator Scnorrrer. With the understanding, as you have indi- 
cated, that you are willing to appear here and subject yourself to any 
questions and to answer any questions that might be asked. 

Inasmuch as other members of the subcommittee are not here, we 
might leave the record with this matter at this time with the under- 
standing that if we desire to recall you, you will do so. 

Mr. Brerrnavrrt. I will be available at any time, Mr. Chairman. 

Senator Scuorrret. Thank you, sir. 

This will conclude this part of the hearing before the subcommit- 
tee, and we will reconvene tomorrow morning in this room, unless 
further notified, at 10 o’clock tomorrow. 

(Whereupon, at 12:07 p.m., the subcommittee adjourned. ) 
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TUESDAY, JUNE 7, 1960 


U.S. SENATE, 
CoMMITTEE ON INTERSTATE AND Foreign COMMERCE, 
SUBCOMMITTEE ON SURFACE TRANSPORTATION, 
Washington, D.C. 

The subcommittee was called to order at 10 a.m. in room 547, Old 
Senate Office Building, Hon. Senator Vance Hartke, presiding. 

Present: Senator Hartke (presiding) and Senator Case. 

Also present: Frank L. Barton, subcommittee counsel. 

Senator Harrxe. The committee will please come to order. Good 
morning, gentlemen. 

The hearing this morning on S. 3020, the train discontinuance 
service, surface transportation subcommittee. 

The first witness we will hear from this morning is Hon. John J. 


Allen, Jr., Under Secretary for Transportation, Department of 
Commerce. 


Good morning, John. 

Secretary ALLEN. Good morning. 

Senator Harrxer. I think that you will have to speak up, if the 
people in the back of the room are going to hear you. We don’t have 
any microphone here. 

For the information of those people in the room who do not know 


Mr. Barton here, maybe I ought to introduce him to you, which I 
will do. 


STATEMENT OF HON. JOHN J. ALLEN, JR., UNDER SECRETARY OF 
COMMERCE FOR TRANSPORTATION 


Mr. Auten. Mr. Chairman, I have a prepared statement which I 
would propose to read into the record. 

Senator Hartke. However you care to conduct yourself, sir. 

Secretary Auten. Mr. Chairman, I appreciate this eens to 

resent the views of the Department of Commerce with respect to 

. 8020 repealing section 13a of the Interstate Commerce Act and 
enacting other provisions relating to the discontinuance or change of 
operations of certain trains or ferries. 

The discontinuance of interstate passenger trains or ferries would 
be prohibited unless authority to do so was obtained from the Com- 
mission or a State regulatory agency. The Commission would be 
required to hold a public hearing in every case in which a protest 
was filed. 

The discontinuance of intrastate passenger trains or ferries would 
be subject to requirements similar to those presently contained in 
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paragraph (2) of section 13a, except for the additional requirement 
that notice of the “time and place of hearing” would have to be given 
at least 30 days in advance of the hearing. : 

The Commission would be required in passing upon any proposed 
discontinuance to consider, among other things, (1) the effect of such 
discontinuance upon the military and civil defense needs of the United 
States and States involved, a | (2) the “carrier’s revenues from all 
freight and passenger traffic in the State or States” in which the sub- 
ject train or ferry operates, as well as the carrier’s expenses of opera- 
tion in such States. 

Rail carriers would be required to make every reasonable effort to 
maintain sufficient passenger train service to meet military and civil 
defense needs in time of national emergency, and to provide safe 
and adequate service to the public, including minimum standards of 
sanitation and comfort, convenient operating schedules, and adequate 
equipment. ‘The Commission would be required to supervise in detail 
all passenger train operations in the United States, including station 
and ticket facilities. 

Section 13a, which was added to the Interstate Commerce Act by the 
Transportation Act of 1958, grew out of a recommendation in the 
Report of the Presidential Advisory Committee on Transport Policy 
and Organization and of the administration that the Interstate Com- 
merce Commission be given original and appellate jurisdiction over 
the discontinuance or curtailment of rail service and facilities. This 
recommendation was based on the fact that rail carriers had for many 
years suffered deficits from the operation of unprofitable services and 
facilities, and that they had been unable to avoid the burden of these 
operations because of (1) the inability or failure of State regulatory 
bodies to act promptly in authorizing the discontinuance or curtail- 
ment of unprofitable operations, or (2) the lack of jurisdiction by the 
Commission. over discontinuances or changes in train service, except 
where complete abandonment of a line or track was involved. The 
purpose of the section was to provide rail carriers with a more expedi- 
tious means of obtaining relief from the operation of unprofitable 
services, 

Enactment of S. 3020 would place rail carriers desiring to discon- 
tinue unprofitable passenger trains or ferries in little, if any, better 
position than they occupied prior to the addition of section 13a of the 
Interstate Commerce Act. The Department of Commerce is, there- 
fore, opposed to enactment of the bill. 

Requiring carriers to obtain certificates from the Commission, or a 
State regulatory agency for the discontinuance of any interstate 
passenger train or ferry, could result in delays equal to, if not in ex- 
cess of, those which occurred prior to the enactment of section 13a, 
At the present time, the Commission has jurisdiction over the discon- 
tinuance of interstate trains and ferries only where the carrier’s right 
to discontinue is subject to State law or regulation. If no State laws 
are applicable, the rail carrier is free to discontinue or change its train 
or ferry service without Federal action, unless such discontinuance 
amounts to a complete abandonment of a line. 

The requirement that the Commission must hold a public hearing 
in every case in which a protest is filed could result in further delays 
in the granting of relief Presi the operation of unprofitable interstate 
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trains or ferries. The Commission should have some discretion in 
determining whether a matter should be set down for hearing. An 
extensive record could be developed in prior proceedings which would 
provide the necessary information for a decision. Furthermore, it is 
our understanding that the Commission provides for public hearings 
in the majority of discontinuance proceedings. 

Requiring the Commission to give consideration to the effect of a 
proposed discontinuance upon the military and civil defense needs 
would impose an impracticable burden upon the Commission and the 
carriers. The determination of these needs would be a tremendous and 
time-consuming task. Even if the needs were determined within a 
reasonable period of time, the railroad industry would not have the 
financial ability to retain unprofitable services in a standby capacity. 
Furthermore, to require the railroads to do so would impose an 
obligation which, to our knowledge, is not exacted of any other in- 
dustry. ‘ 

Also requiring the Commission to consider the “carrier’s revenues 
from all freight and passenger traffic for the State or States” in which 
the subject train or ferry operates appears to be in conflict with the 
intent of Congress when it added section 13a to the act. The purpose 
of this requirement is to prohibit the Commission from permitting a 
train to be discontinued if the carrier’s total operations in the State 
or States involved are profitable. As has been pointed out, the major 
purpose of section 13a was to vest the Commission with the necessary 
authority for granting relief from the operation of unprofitable 
services. 

Passenger-carrying capacity in the United States is divided among 
railroads, airlines, and motorbus companies, with the railroads gen- 
erally declining in importance in relation to the other two. The crux 
of the passenger service deficit problem is lack of sufficient demand for 
the service to compensate for investment in present passenger service 
facilities and operations. Lack of patronage reflects basic economic 
conditions, the principal factor being availability of alternative forms 
of transport service among which the individual may exercise his 
freedom of choice and select the mode most suited to his particular 
needs at the particular time. It would seem that the only appropriate 
program would be to recognize the inherent right of the public to ex- 
ercise its freedom of choice and to not require an unwarranted service, 
which is economically unsound, a detriment to the rail carrier, and a 
burden on interstate commerce. 

One justification for continuance of uneconomic railroad service 
frequently stated is that of protection of commuter interests. The 
commuter is unique in his demands and may require a service neces- 
sary in our economy but uneconomic from the standpoint of public 
investment in transportation and in relation to the competitive forces 
of supply and demand. 

We realize that in some of the great metropolitan centers the con- 
tinued operation by the railroads of commutation services during 
rush-hour periods is vital to the public interest. Because urban trans- 
port customers prefer other modes of transportation during most of 
the day, we face the situation where rail commutation service is un- 
profitable. The view is gaining support that in these situations the 
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railroads should receive the assistance of the community to maintain 
what in essence are community services. 

As the recently completed “Report on Federal Transportation 
Policy and Program,” which was submitted to the President by the 
Secretary of Commerce, points out, the Federal Government has a 
deep concern in the railroad commutation passenger losses— 
because of their effects upon the health of the railroad system and upon the ex. 
tent to which the Nation can secure the benefit of the railroad’s capability for 
mass long-distance transport of freight. 

However, the report concludes that the problem is primarily a local 
one. The report adds that ways and means must be found— 


to encourage tax relief by local and State jurisdictions in helping solve the prob- 
lems of commuter or local passenger deficits. 


It recommends that the Federal Government assist by encouraging— 


urban long-range community planning * * * to make full use of highway 
transit, rail commutation, and all other capacity to minimize total transporta- 
tion cost and congestion * * * 

Surely these community objectives can be achieved through more 
direct and effective means than by the imposition of additional burdens 
which would result from the enactment of this bill. A more effective 
approach to the railroad commuter problem would be cooperation be- 
tween the communities and the rail carriers involved. There has been 
effective community action in a number of cases. The State of New 
York, for example, has acted effectively in the Long Island Railroad 
situation to the great benefit of the New York metropolitan region, 
In Philadelphia, an interesting experiment in community-carrier co- 
operation is being conducted to preserve the excellent rail commuter 
services in that area. Imposition of additional requirements and bur- 
dens on the carriers could seriously impede, if not prevent, further 
cooperation between the communities and the railroads. 

For these reasons, we do not believe that enactment of this bill would 
aid in solution of the commuter problem, which is its principal ob- 
jective. This Department urges, therefore, that S. 3020 not be given 
favorable consideration by your committee. 

Thank you. 

Senator Harrxe. Thank you, Mr. Allen, for your testimony here 
this morning. 

Let me ask you in regard to your statement on page 1. 

Rail carriers would be required to make every reasonable effort to maintain 
sufficient passenger train service to meet military and civil defense needs in 
time of national emergency. 

Do you believe that this is a necessity, or do you believe this is not a 
necessity ? 

Secretary AttEN. I believe that adequate transportation of all kinds, 
including rail passenger service, is a necessity, but I believe also that 
the determination of it is virtually impossible for anyone except for 
the military and fairly impossible for them, and that it should not be 
a burden upon the industry involved because it is not a burden on the 
other industries that have a similar service to perform in an emergency. 

Senator Harrxe. Let us forget about the burden on industry for 
just a moment and say, do you believe that this is a necessity ? 
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Secretary Axrten. Transportantion for defense purposes in an 
emergency / 

Senator Harrxr. No; this statement here. In other words, you say 
that this bill requires that the rail carriers make every reasonable ef- 
fort to maintain sufficient passenger train service to meet military 
and civil defense needs in time of national emergency. Is this a ne- 
cessity is the question that is being posed. 

I think you have to address yourself to that question. 

Secretary Atien. I doubt that you can say “Yes” or “No” to it. 
I think that the service should be there. That is No.1. I doubt that 
the railroads can determine what the need is, and I also would say 
that the railroads, as an industry, should not be the agency to sup- 

ort the service. That should be a public concern. 

Senator Harrke. This begs the question, Mr. Allen. The point Iam 
talking about is whether this service is as a basic proposition necessary 
or not. This you state the bill requires. 

Secretary Auten. I think my trouble comes in the fact that 

Senator Harrxe. Pardon me, under the bill. As I understand it, 
you have made a fair interpretation of the bill. In other words, I 
think you have accurately stated what the bill would require. Now, 
the point is, does the Department of Commerce wish to make any 
comment upon whether or not this is necessary in the national interest. 

Secretary Arten. The Department’s position is that the effort to 
maintain sufficient passenger train service to meet military and civil 
defense needs in time of national emergency is necessary, but the part 
of the statement that rail carriers should be required to do this seems 
to us to be an inaccurate placing of the responsibility. 

Senator Harrkxr. You don’t think this responsibility belongs on the 
rail carriers, then ? 

Secretary ALLEN. That is correct. 

Senator Harrxe. I am not talking about costs, now. 

Secretary Aten. No; I am talking about the determination of the 
need for the service. 

Senator Harrke. The need for the service, not the cost. 

Secretary Auten. The maintenance of it obviously would be done 
by the interest that maintains the service. So in that sense the rail 
carriers would be required to maintain sufficient passenger service 
to meet the military and civil defense needs. 

Senator Harrxe. The point I am getting at, and I think you are 
still begging the question, and I am not going to belabor it, but the 
— is, without regard to burden of cost at “this moment, "does the 

epartment take a position upon this requirement of the act ? 

Secretary Auten. I don’t like to vary my statement without seeing 
what it says in the act 

Senator Harrxe. Before you answer that question, let me preface 
this by going to page 3, which is in the same category. The last para- 
graph there deals with the question of burden. In other words, we 
will come back at it through the back door: 


Requiring the Commission to give consideration to the effect of a proposed 
discontinuance upon the military and civil defense needs would impose an im- 
practicable burden upon the Commission and the carriers. 





Now, in the first place, what I am saying is that this question cannot 
be answered, in my opinion, until you first answer the question of the 
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necessity, because if there is no need, then there is no need to impose 
a burden on anybody. 

Secretary ALLEN. I think I understand the area of the question, 
But my difficulty 

Senator Harrke. What I am saying in substance is that in questions 
of national defense, the question of burden certainly is not the over- 
riding feature; is it? 

Secretary AuLEeN. No; inthat sense [think Iagree. But what Iam 
getting at is that the burden, if you call it that, of providing the type 
of transportation that will meet the military need, is a burden that 
neither the industry could support in peacetime, and probably not in 
wartime, without some means of carrying the burden that would be 
considered and provided, in part, if not in whole, by the military or 
the Federal Government. 

Senator Harrxe. Let me see if I can explain to you what I am t 
ing to determine by taking a step forward. You further said, “The 
determination of these needs would be a tremendous and time-consum- 
ing task.” That is true in any national defense problem; isn’t it? 

Secretary ALLEN. Yes. 

Senator Harrke. That in and of itself should not be a deterrent; 
should it ? 

Secretary Atten. Not that phase. 

Senator Harrxe. To national defense. We are spending 40-odd 
billion for national defense, and it is a tremendous, time-consuming 
task. 

Secretary ALLEN. Yes. 

Senator Harrke. Building missiles is a tremendous and time-con- 
suming task. 

Secretary ALLEN. Yes. 

Senator Hartke. Then— 





even if the needs were determined within a reasonable period of time, the rail- 
road industry would not have the financial ability to retain unprofitable services 
in a standby capacity. 

Here, again, what I am getting at is profit in and of itself. I don’t 
think any of us are going to contend that Cape Canaveral is a profit 
venture; are we? 

Secretary Atten. No. I think in a way you illustrate the point I 
did not clearly make. That when you want to undertake such a ven- 
ture then you move from the field of private industry and operation 
over to the field of Government direction and support. Even if a 
private industry conducts some of the work that is done at Cape 
Canaveral at a profit. 

Senator Harrxe. Let us go back and address ourselves to the pri- 
mary proposition which is stated by you on page 1, that is whether or 
not the Commerce Department feels that there 1s a need. 

Secretary ALLEN. Unquestionably. 

Senator Harrxe. In other words, you do say there is a need ? 

Secretary Aten. It is part of our charter to endeavor to have the 
transportation facilities of the Nation sufficent to meet the need. 

Senator Harrxe. What you are really in substance saying is that 
you don’t think that this need should be borne by the railroad indus- 
try in the way you think it would be imposed under this bill. 

Secretary Auten. That plus the fact that the approach that is in- 
volved in this bill is not the way to meet the need. 
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Senator Harrxe. All right. I think that at least clarifies that 
proposition. 

Now, on page 4, in the last sentence of paragraph 1: “As has been 
pointed out, the major purpose of section 13a was to vest the Com- 
mission with the necessary authority for granting relief from the 
operation of unprofitable services.” What I fail to see in your state- 
ment, Mr. Allen, and the position I would like to have an expression 
of opinion from you here on behalf of the Department of Commerce 
is, do you take into consideration, or have you taken into considera- 
tion, the question of public convenience and necessity? In other 
words, the public interest, as distinguished from profitable interest? 

Secretary Atten. I think that is our primary interest. 

Senator Harrxe. It is not contained in the statement. 

Senator Auten. Not in a flat statement of that kind. But our view 
is that the public is entitled to the service it wants at the most rea- 
sonable price that it can get the service. And if, for example, a per- 
son wishes to ship over a long distance, he does not get the service 
he is entitled to at the price he is entitled to pay if, in addition to 
what he pays, there is the burden of an unprofitable service added on. 

So in a sense it depends on which end of the public you want to 
serve. If the overall national interest is considered then I think you 
come out with one solution; if you wish to serve a more local interest 
at the expense of the national—the people of the Nation 
come out with the other solution. 

There is a balance in between that is rather hard to reach. 

Senator Harrke. All right. Now, what is the position of the De- 
partment of Commerce in regard to the purpose of the Interstate 
Commerce Commission’s regulations, the applicable laws, and the rail- 
road industry as a whole? Is it to provide the public convenience 
and necessity, or to provide a profit for the corporation ? 

Secretary Aten. It is to provide the service to the public that is 
required by the public at the price that the public wishes to pay for 
the service. 

Senator Harrxe. And if a service is not profitable to the carrier, 
then the service should be continued; is that the position of the 
Department ? 

ecretary AttEN. Well, if a service by a carrier is not profitable, 
then it is a burden upon those who use the profitable services. 

We would like to stop the subsidization of one service by another. 

Senator Harrke. Is this the position of the Department in regard 
to all types of carriers ? 

Secretary Aten. Oh, yes. There are some exceptions on the matter 
of the subsidy sort of aspect where other considerations, such as inter- 
national carriage, where there are political and other than just purely 
economic considerations. But our philosophy is that in carriage of 
persons and property the customer now has a fairly free choice, in- 
cluding the choice of performing his own service, and that because 
we have come to a much greater competition with regard to all forms 
of carriage, we now can go more to what is the competitive form of 
regulation in ordinary business than the political control that is needed 
for monopoly business. That is the basic philosophy. 

Senator Harrxe. In other words, it is the position of the Depart- 
ment of Commerce, as I understand you, to permit the free operation 





then you 
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of competition to decide the type of service which the public is to 
receive / 

Secretary ALLEN. Yes, sir. 

Senator Harrxer. That is the position of the Department ? 

Secretary Auten. That is the transportation report. 

Senator Harrxe. I am going to tell you, I would hope that the 
Department would give reconsideration to that position, because if 
this is the position of the Department of Commerce then certainly 
they are not acting in the public interest. 

duutery AutEN. Possibly I shouldn’t have stated it so bluntly, 
separate from other considerations. We indicate that as a position 
toward which we should move by a gradual process from where we 
are now to the more desirable position. 

In some instances where there is not competition, if that is the 
finding, or where there is a monopoly type of situation existing, or if 
it is not to the advantage of theoretical competitors to keep their rates 
in a competitive level, then there is regulation to be continued. But 
where the competition is actual and people, potential users, have 
the option of taking competing carriers, either within a mode or be- 
tween modes, then we are of the opinion that that type of regulation 
will provide more and better service at the proper prices. 

Senator Harrxe. In regard to your statements on page 5: You 
state there that the Federal Government has a deep concern in the 
railroad commutation passenger losses because of their effect upon the 
health of the railroad system, and so forth. 

However, the report concludes, the problem is primarily a local one. 
Then it goes on down further and recommends that the Federal Gov- 
ernment assist by encouraging urban long-range community plan- 
ning. 

On these situations where they involve—particularly this eastern 
seaboard situation which does not involve my own home State of 
Indiana, but we do have it up around Chicago, how can local interests, 
where there is a multiplicity of corporate entities, successfully solve 
this problem on the local level ? 

Secretary Auten. Well, I think the local level is the political sub- 
division that encompasses the locality, either presently or by some 
future arrangement. As an example, in the San Francisco Bay area, 
where there are, I suppose, 25 communities that are organized as cities, 
and eight or nine counties, all within one State, by the passage ofa 
State law it is proposed to create an authority which will deal with 
the transportation complex of the metropolitan area that surrounds 
San Francisco Bay. 

Senator Harrxe. Suppose a community says we don’t want to 
participate. What do you do with the others? 

Secretary Auten. They are having trouble out there at the moment. 
They first bring it into line as far as they can, and then a State law 
will govern the cities within a State. That is one approach. They 
try to avoid any conflicts that can be avoided. That is the situation 
you have suggested, is one that is being overcome out there. 

Senator Harrxe. Generally speaking, I think that the National 
Academy of Science contends that it is becoming more complicated 
every day. They pointed out Seattle where 11 new corporate entities 
have come up within the last 25 years. This is further complicated 
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with 25 so-called county units, water systems, reservoir systems, and 
sewage disposal systems, all of which have an interest in this. 

What I am trying to get at is how do you feel about a situation 
which is going to ultimately envelope the area extending from Wash- 
ington, D.C., to Boston, Mass., which everyone agrees is probably 
going to come as an urban area; is that right ? 

Secretary ALLEN. I would doubt it goes quite that fast, but it could 

otentially develop. 

Senator Harrxe. There isn’t much question that Washington and 
Baltimore are fast coming together as a continuous urban area. This 
is true all the way up, into New Jersey, through New York, and up to 
Connecticut, and on up the seacoast. Now, what I am asking you, 
and it sounds fine as a practical proposition to throw all these prob- 
lems on the local communities, but Just how, under what proposal? 
In other words, these people have long-range urban planning. But 
how are they going to tackle this? Do you have any suggestion for 
them at all ? 

Secretary AtteN. Yes; I think the suggestion in the transportation 
report quoted here in part is a practical solution. The length of time 
involved is probably shorter than the length of time during which 
the whole east coast will become one urban area, but for practical 
purposes I think it is a good approach. I think it will fit whatever 
the practical situation and solution is at a given time, or within a 
reasonable period forward. 

Now, that is what is being done in Washington, D.C., right now, 
an approach with a compact between the two States that border and 
the Federal District itself, which will enable a metropolitan authority 
to provide for the transportion needs, and possibly land planning 
and use of all transportation, not only a single mode. 

That is the approach that I described in San Francisco, in that area, 
where it is within one State, and the counties and cities are getting 
together. In many phases of this type of program States get together. 

The New York Harbor Authority is an example of States getting 
together to work out a transportation facility. So I think that the 
practical solution of any transportation problem of an urban nature 
can best| be handled within the locality rather than by a Federal 
law that applies more generally to the whole Nation, because the solu- 
tions are all different. 

Senator Hartke. In other words, we duck our responsibility as a 
nation and throw the problems back to the communities and say, “You 
wrestle with them as best you can” ? 

Secretary Atien. That is one way of putting it. I prefer to say that 
the communities have the responsibility, can best perform the gov- 
ernmental service involved, and that we should leave it to those who 
can best perform it. 

Senator Harrxe. Senator Case? 

Senator Casr. Mr. Barton. 

Senator Harrxe. All right. I am going to defer to Mr. Barton, and 
Senator Case will follow Mr. Barton. 

Mr. Barron. If a railroad wishes to discontinue a passenger service 


that crosses a State line, on whom do you think the burden of proof 
should rest ¢ 
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Secretary Atien. I think the position that we have come to is that 
the services across the State line, whether for carriage of passengers 
or freight, have come to be competitive between a variety of modes, 
and that while the services between States must necessarily be regu- 
lated by a Federal body, under the Constitution, nevertheless the type 
of regulation is changing because of changing conditions in trans- 
portation. 

So I guess the answer is if there is regulation it would be the Inter- 
state Commerce Commission. 

Mr. Barron. I am asking about the party that bears the burden of 
proof before the ICC. Should it be the railroad that wants a train 
discontinued, or should it be some group that wants the service 
continued ? 

Secretary Auten. I would think less burden should be put on the 
railroads than in the past. I have no hesitancy in having any public 
burden put on them that is required, but I think that the require. 
ments now have changed, so that I would say that under most cir- 
cumstances the burden would be pretty well reflected in the fact 
that no railroad that I know of wants to give up a profitable service. 
That fact alone would be a measure of proof. That goes to the point 
that if the Interstate Commerce Commission determines that a hear- 
ing should be had, I would think they should have the hearing. But 
if they determine that no hearing is necessary, and, therefore, no 
burden of proof, I would go along with their determination. 

Mr. Barron. When they do have the hearing, though, on whom 
should the burden of proof rest ? 

Secretary Atten. As a genera] statement, I wouldn’t like to an- 
swer that. I would think that the fact that the discontinuance was 
requested would place the burden on those who wanted it to con- 
tinue. 

Mr. Barron. In our legal system generally the burden is on the 
moving party, isn’t it? 

Secretary Auten. In the procedural end; yes. 

Mr. Barton. Do you see any particular reason why there should 
be any exception in the case of discontinuance of passenger trains? 

Secretary Atten. No; I think I would say that in most cases 
concerning the discontinuance of passenger trains, the present law 
is good. 

Mr. Barton. At the present time a railroad may file a 30-day 
notice of discontinuance on a train that crosses a State line. If the 
ICC doesn’t see fit to announce a hearing to determine whether the 
train should be continued in operation, the public has no recourse, 
either by filing a complaint or by taking the matter to court for 

further judicial consideration. Do you think this is wise public 
policy ? 

Secretary Auten. I think so. I think the ICC is, in itself, a pro- 
tection of the public, and it has made a determination by the fact 
that it does not require a hearing. I suppose it amounts to how 
much confidence you have in the ICC. 

Mr. Barron. Of course, most things the ICC do are subject to court 
review, aren’t they ? 

Secretary ALLEN. Yes. 

Mr. Barron. Should there be no court review in this situation? 
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Secretary Auten. It is getting down to a question of degree. It 
isa very close question. 


Mr. Barron. One more point 

Secretary Auten. I would think that the answer to that question 
gets outside the realm of procedure, more than it is the substance of 
the situation; whereas the railroads used to be the one way of mov- 
ing between cities that were some distance apart, the traveling pub- 
lic were pretty much at their mercy. That is not the case any more. 
For that reason the protection of the public has changed, the de- 
gree of protection required has changed, because the public gen- 
erally has alternative ways of accomplishing its objective. 

Mr. Barton. As you pointed out in your statement, under certain 
circumstances a passenger train may be discontinued now without 
the approval of any public regulatory body. In view of the fact 
that the railroads are common carriers and do have certain respon- 
sibilities to the public, do you think this is wise public policy ? 

Mr. Auten. I would say ordinarily it is. It is hard to deal in gen- 
eralities when there are exceptional cases to almost everything, if you 
know where to look for them. But as a general policy I think that 
is good public policy. 

Mr. Barron. You think it is good policy to let the railroads dis- 
continue passenger train service without the approval of any public 
body ¢ 

Mr. Auten. I think so; as a general thing, that is true. I think it 
would make for a remnant of railroad services that are all profitable, 
and therefore that the people who use those services will ultimately 

et a better rate for the service they want, because those rates are no 
onger standing out as arbitrary things. The shippers involved can 
ship their own stuff by their own fleets of trucks, and do. 

Mr. Barron. In general, Mr. Allen, what responsibility do you 
think the railroads as common carriers of passengers have toward 
the public? 

r. ALLEN. Well, I think they have a field where they will be the 
economic carrier, the carrier that can perform the service with the 
least burdeen upon the economy of the Nation for certain types of 
service. I think the demand for the service, if the rates are right, 
will bring about the continuance of the amount of service the public 
wants to support. 


Mr. Barton. In instances where it is not profitable you would let 
the service be discontinued ? 

Mr. Atien. Yes; I think where it is not profitable it is a burden on 
the public, on the general public, to maintain the service for that 
part of the public that uses it. 

Mr. Barron. That is all. 

Senator Harrxe. Is this the position of the Department, that un- 
profitable passenger service in transportation shall be discontinued 
at the decision of the carrier ? 

Secretary Auten. I doubt that it was quite that abrupt, but in 
the long run it would be either discontinued or there would have to 
be an arrangement made for its public support if the service is un- 
economic but a public need exists that requires the service. 

_I think that for an example that if there were no mass transporta- 
tion into a city like New York you couldn’t get the people in there 
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to do business. The property values would deteriorate, In the city 
of Los Angeles I think now over 50 percent of the business property, 
the business area, is devoted to parking automobiles, or for their trans- 
it, and the fact that they have no mass transportation into the center 
may be losing the value of the property or a part of it that they would 
have if they had some sort of mass transportation. 

That is why I believe that there is a move to publicly support a 
variety of types of transportation. Highways are a good example of 
bringing people into the center of town, but you find, I think, if 
you have enough people to move you may not have enough room for 
the highways and the business that is to be served. 

Senator Harrke. Would you apply this to every field, for example, 
to the airlines? 

Secretary ALLEN. To an extent, I think we do. We now subsidize 
the services—we subsidize the airlines that go into communities that 
do not have enough business to make it profitable. We do that ona 
little different basis, but I think the principle is the same. 

Senator Harrxe. As I understood you a few moments ago when I 
was talking to you on the same subject, you generally said that as 
far as the overall position was concerned, if it required a subsidy you 
figured that it should be discontinued. 

Secretary Aten. In ordinary cases where there is an alternative, 
a fully matured system, I think the subsidy should disappear. 

Mr. Barron. Just one more question, Mr. Allen. Where there is 
discontinuance of a passenger train and employees are displaced from 
their jobs, do you think they should have employee protection under 
those circumstances ? 

Mr. Auten. The Interstate Commerce Act provides specifically for 
affected employees in cases of mergers and line abandonments, but not 
in cases of individual train discontinuances. Generally, I believe that 
the laws affecting labor in railroad transportation were enacted prior 
to general labor legislation and due to very special historic circum- 
stances. Except to protect the interest of the general public, I should 
believe that labor relations in transportation should be governed by 
similar principles to those governing industry generally, and that 
special provisions applying to labor in railroads should not be 
ectenided: 

Mr. Barron. I have no more questions. 

Senator Hartke. Senator Case? 

Senator Case. Mr. Secretary, do you make any distinction between 
abandonment of a train or two or three or four and the abandonment 
of all passenger trains with regard to your view as to the desirability 
of no regulation ? 

Secretary ALLEN. Well, I think I make the distinction, but only as 
a matter of degree. I think the problem has to be worked out when 
there is an uneconomic or unprofitable service between those who want 
it continued by private operators, so that the support that comes from 
outside the service itself will make it either profitable or break even, 
or desirable for continuance. 

Senator Casr. Let me put it another way: You recognize that the 
present law permits a railroad to file a notice of discontinuance, and 
that that notice can apply to one or two trains, or it can apply to all 
passenger trains. In other words, in the present procedure, permitting 
no review, requiring no affirmative action by the Commission, it 18 
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applicable to cases of the abandonment of all passenger service as well 
as to just a few trains? 

Secretary ALLEN. It seems to me if there is a service abandoned that 
it is a little different. I don’t know the law well enough to be proficient 
on it. 

Senator Casr. I think I may say, subject to correction, that the pres- 
ent law permits a railroad to file a notice of discontinuance of all its 
passenger service or just a few trains, and that the same procedure 
applies. 

Mr. Barron. That is right. 

Senator Casr. That procedure contemplates or requires no affirma- 
tive action by the Commission to permit this thing, and if it is to be 
stopped—— 

Secretary Atten. Yes; I remember now. It slipped my mind for 
a minute. 

I think our position is that because the Commission has the right 
to determine whether or not there should be a hearing on the sub- 
ject, and to delay the discontinuance pending the hearing—lI believe 
that is the present law—that that is a sufficient protection. 

Senator Case. And that even in those cases where this procedure 
is availed of by a carrier which wants to discontinue all its passenger 
service, the public has no right to appeal from failure of the Com- 
mission to act or from an action adverse to the railroad’s desire? 

Secretary ALLEN. I suppose that is the weakest point in the proce- 
dure: there is no appeal if the Commission decides to be inactive. 
But as a practical matter, I think there is no reason to fear that the 
Commission will be inactive. It is a matter of how much trust you 
put in the Commission, I suppose. 

Senator Case. And you think it is a reasonable system of regu- 
lation not to require any review, whether or not the abandonment of 
a train or the discontinuance of a single train or the discontinuance 
of all passenger service is involved ? 

Secretary Atten. I think the opportunity of the traveling public to 
avail itself of other means of transportation, plus the protection that 
the experience has shown the Commission gives, is sufficient. 

Senator Casr. Now, the point was made and, of course, it is, of 
course, clear that the present law does not purport to deal with the 
situation previous to its enactment in 1958, there was no control over 
a carrier’s abandonment of service. Specifically, unless State law 
requires approval of some regulatory body of discontinuance of trains 
or ferries, the Federal Government has no right in that picture; isn’t 
that true ? 

Secretary Aten. I think that is as I understand it. 

Senator Casr. You have stated in substance you think this is all 
right ? 

Secretary Auten. I think experience has shown that it is all right. 

Senator Casr. I don’t think I have any further questions. 

Senator Hartke. I have no further questions, Mr. Allen. Thank 
you for coming forward this morning, and thank you for your testi- 
mony. 

Senator Case. One other question, if I may. I am sorry that I got 
to it late. 
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You realize that the ICC in its testimony last year on legislation 
similar in some degree to the bill now before us approved of two 
parts, one a part involving extension of the lengths of time involved 
and, second, a provision requiring affirmative action by the Commis- 
sion before discontinuance of trains could take place. And you dis- 
agree with that position ? 

“Secretary Auten. Yes. I think those are the two points that come 
closest to the line of degree of protection that is given. I won’t argue 
that it is not a close question. I think as a general policy we feel that 
the public interest of the nation is best served by moving away from 
regulation, that all modes of transportation will get into a better com- 
petitive position which will develop common carriage rather than 
private carriage, and the public will generally have a better trans- 
portation facility, if that general trend i is followed. 

Senator Casr. But you hold that view at the same time as you sup- 
port the intervention of the Federal Government contrary to action 
by States and local bodies which may otherwise have jurisdiction ? 

Secretary Atten. Well, I think we are moving toward the general 
goal. The timing of it was somewhat fluid, but having mov ed part 
way I would think it had to step back. We are mov ing towards legis- 
lation. 

Senator Case. That is all. 

Senator Hartke. In view of what you have said, do you feel that 
the usefulness of the ICC as it is presently constituted is rather se- 
verely limited, and that a general reorganization of the whole law 
regarding the Interstate Commerce Commission is necessary ? 

Secretary Auten. I think, first, the ICC is necessary and should be 
continued. I think, secondly, that they should and they are changing 
their views on regulation. Going into another field— first, having in 
mind that ICC came in to regulate monopoly, you find in the aero- 
nautics act, the Federal Aviation Act, that the Board there is required 
to promote competition, which is an indication, I think, of how the 
regulatory agencies must move under the circumstances in which we 
now find ourselves. 

Senator Harrke. You feel, therefore, a complete reevaluation and 
possible reorganization of the Commission would be desirable legisla- 
tive consideration ? 

Secretary Auten. Well, I do, but not because of anything they did 
wrong. I do because I think legislative review is very beneficial all 
along | the line. 

Senator Harrke. In otherwords, you think it is necessary without 
any reflection upon the particular ‘actions of the Commission at this 
time ? 

Secretary AtiEeN. I think that is a continuing necessity. 

Senator Hartke. All right, thank you, sir. 

Mr. W. H. Kendall, president of the Louisville & Nashville Rail- 
road Co., from Louisville, Ky. 

Good morning, sir, very happy to have you here, particularly in 
view of the fact that I am from Evansville, Ind. You know where 
that is. 

Mr. Kenpatu. Yes, sir; I certainly do. 

Senator Hartke. You know of my personal interest in the L. & N. 
Railroad Co., and I am delighted to have your testimony here this 
morning. 
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STATEMENT OF W. H. KENDALL, PRESIDENT, LOUISVILLE & 
NASHVILLE RAILROAD CO. 


Mr. Kenpatu. Mr. Chairman, I have prepared a statement, which 
has been submitted. If it is agreeable, I would like to have that filed 


as written and may answer any questions, and discuss briefly the 
highlights of that statement. 


Senator Harrke. Your statement as prepared will be made a part of 
the record at this time as though it had been read in full. 
(The complete statement of Mr. Kendall is as follows :) 


My name is W. H. Kendall. I am president of the Louisville & Nashville 
Railroad Co., and my address is 908 West Broadway, Louisville, Ky. 

I have been president of the Louisville & Nashville Railroad Co., which I 
shall refer to hereinafter as the L. & N., since April, 1959, and a director since 
1957. 

The L. & N. operates approximately 5,700 miles of track in 13 States. It is 
a north and south railroad, extending from Cincinnati, Ohio, Louisville, Ky., 
Evansville, Ind., and St. Louis, Mo., on the north, to Memphis, Tenn., New 
Orleans, La., Pensacola and Chattahoochee, Fla., and Atlanta, Ga., on the south. 
The L. & N. renders passenger service to and from each of the cities I have 
mentioned. 

I desire to state to this committee my reasons for opposing S. 3020, and also 
S. 1331, S. 1450, S. 2659, and S. 2935. Each of these bills would either repeal sec- 
tion 13a of the Interstate Commerce Act, or amend that section, and establish 
procedures making it more difficult for railroads to discontinue unprofitable pas- 
senger trains. 

In the interest of simplicity and directness, I shall refer only to the provisions 
of S. 3020. What I shall say as to it will indicate my objections to the other 
bills. It would repeal section 18a and enact in its stead a different kind of 
train-discontinuance statute similar to the statute applicable to the abandon- 
ment of a line of railroad. I urge that section 13a be continued as it is. I 
believe it to be a sound piece of legislation and that no change is needed. On 
the other hand, the effect of S. 3020 would be to restrict, discourage, or even 
prohibit the elimination by a railroad of passenger train service little used by 
the public and which has become a serious drain on the financial resources of 
the railroad. 

One of the important advantages of section 13a from my point of view is 
that it enables us to present our cases involving discontinuance of particular 
trains in a single proceeding before one tribunal, rather than at two or three 
hearings before two or three different State regulatory bodies. The L. & N. 
has instituted four proceedings under section 18a. In two of them the regulatory 
bodies of three different States would have had sole jurisdiction in the absence 
of section 13a. In the other two cases, the regulatory bodies of two States 
would have been involved. There were three hearings before the Interstate 
Commerce Commission in these cases. Without section 13a the State bodies 
could have required a minimum of 10 hearings, and our experience has been 
that the State bodies sometimes require more than 1 hearing on a single 
application. 

Section 13a has been helpful to us in our efforts to minimize our passenger 
deficit. On a fully distributed cost basis, this deficit amounted to $17.3 million 
for the year 1958. It had dropped to $13 million for the year 1959. 

It is of the greatest importance, in the public interest, as well as our own, 
that we, in the railroad industry, eliminate unnecessary financial burdens. The 
L. & N. has an outstanding record among American railroads. It has been operat- 
ing over a century but has never defaulted on an obligation. Its traffic is 
splendidly diversified. It serves a great and growing area. Yet in recent years 
its rate of return on net investment has steadily gone down. In 1955 it was 
5.31 percent. In 1956 it dropped to 4.90; in 1957 to 3.50; in 1958 to 2.72, and in 
1959 to 2.67. These figures are much below rates of return for other industries. 
Our courts indeed have held as to other utilities in the area we serve that a 
rate of return on net investment of 4.5 percent is confiscatory. 

We are striving in every way we know how to reverse this trend and to im- 
prove our financial position, but our situation is a most difficult one, caused 
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largely by: (1) The great outpouring of billions of dollars,in recent years, by 
the Government on highways, improved waterways, airways and airports; (2) 
the heavy tax burdens we bear compared with other modes of transportation 
which escape taxes we must pay by reason of the fact that Government provides 
them with ways and other facilities; and (3) inequalities existing in the reg- 
ulatory laws. S. 3020 threatens to make our plight even more difficulty by 
closing one door of opportunity to us, where people cease to use our service 
(which in no small way is due to Government aid to other modes of transporta- 
tion), to obtain reasonably prompt relief from debilitating financial losses. 

8S. 3020 would make it difficult to obtain authority to discoutinue unprofitable 
trains because, among other things, it wouid require the Commission to consider 
“the carrier’s revenues from all freight and passenger traffic in the State or 
States” involved. While the bill would not require the Commission to give 
consideration to this feature to the exclusion of all others, I believe this provi- 
sion would inevitably result in the retention of trains which there is no economic 
justification or public need, and which should properly be dropped from 
service. 

Our meager returns from freight service should not be dissipated, if the 
Nation and the South are to be well served by us, by the continued operation 
of passenger trains which can only be operated at a loss and for which 
there is no public need. There is too great a need for maintaining and im- 
proving our properties and services for which there is a marked public need, 
which are being substantially used, and which would certainly be urgently re- 
quired in times of national emergency. Losses from the operation of unused 
services could very well impair our ability to render service for which there is a 
real demand. 1 refer here principally, but not exclusively, to freight service, 
which should and can be improved by acquisition of new freight cars and power, 
modernization of yards and shops and improved rail. 

Another objectionable feature of S. 3020 is that it would make passenger train 
discontinuances subject to the same general scheme of regulation as that ap- 
plicable to the abandonment of a line of railroad. This, in my opinion, is not 
a sound approach, for the reason that the objectives of a passenger train dis- 
continuance and of an abandonment of line are altogether different, being in- 
deed diametrically opposite: The objective in discontinuing a passenger train 
is to effect economies which will make it possible to continue the operation of 
the line of railroad, whereas the objective of an abandonment of line is to 
cease operations. The objectives being different, I do not see how the same 
principles can logically be applied to both problems, 

If passenger train discontinuances are made subject to the rules applicable to 
line abandonments, presumably job-protection conditions would be imposed in 
passenger train discontinuance cases such as are imposed in line abandonment 
cases. ‘These are more burdensome than any imposed, in any circumstances, on 
our competitors by other modes of transportation. Such conditions have not, to 
my knowledge, ever been required by our State commissions and their introduc- 
tion into train discontinuance cases heard by the Interstate Commerce Commis- 
sion would result in unequal treatment as between employees engaged in inter- 
state and employees engaged in intrastate service, where a State commission 
authorizes the discontinuance of the latter. 

S. 3020 would also confer upon the Commission broad general authority and 
duties with respect to the operation of passenger train service, and would impose 
upon the railroads the obligation to exert every reasonable effort to maintain 
sufficient passenger service to meet whatever military and civil defense needs 
may develop in times of national emergency, and to adhere to certain standards 
of sanitation and and comfort, convenient operating schedules, and adequacy of 
equipment. Such provisions, I respectfully submit, are most unreasonable. Not 
only would they serve to remove from the railroads the last vestige of managerial 
discretion and business judgment in the operation of passenger trains, but they 
would impose on railroad management an impossible burden in the operation of 
standby service. 

We can neither say what future military and defense needs for public trans- 
portation will be nor bear the burden of operating passenger trains at high 
standards regardless of whether they are patronized by the public. Indeed, if 
the purpose were deliberately to bankrupt the railroads or to break down their 
essential service, a better kind of bill could scarcely be imagined. As the Inter- 
state Commerce Commission recognized in its recent nationwide Railroad Pas- 
senger Train Deficit Investigation (306 I.C.C. 417, 482), “the railroad industry 
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does not have the financial ability to retain any of its service or facilities solely 
as standby capacity,” adding: “Those who benefit from any standby capacity 
that should be maintained should assume the obligation of tinancing such stand- 
by service to the extent of their needs.” If the Federal Government is interested 
in preserving railroad passenger service for emergency purposes it should be 
making greater use of it in the transportation of personnel, mail, and express. 

Another objectionable provision of S. 3020 is that the Commission would be 
required to hold a public hearing in every case in which a protest is filed. The 
practical effect of this would be that a hearing would be required in every case, 
because, in our experience, the labor unions have protested every application the 
Louisville & Nashville has ever filed to discontinue a passenger train, either be- 
fore a State agency or before the Interstate Commerce Commission. This is true 
even though, in some cases, the wages of the crew have exceeded the total reve- 
nues, and the passengers riding the train were less in number than the employees 
operating the train. In situations where little use is made of a train, where the 
remaining public transportation available appears adequate to render the service 
required by the public, and that train is operated at a substantial out-of-pocket 
loss, Surely the Commission should have the discretion of determining whether an 
application for its discontinuance should be made the subject of a formal public 
hearing. 

There has been the suggestion that the railroads have deliberately deteriorated 
their passenger services in order to effect their discontinuance. I can say to 
you, for the L. & N., that this is simply not true. In the report on the investiga- 
tion of the Interstate Commerce Commission to which I have referred, it was 
expressly found—306 I.C.C. at page 481—that “many railroads by upgrading and 
replacing equipment, by experimenting with new types of equipment, and by 
other means, have conscientiously endeavored to improve their standards of 
service.” That statement is certainly applicable to the L. & N. Since World 
War II, we have spent $14 million in improving our passenger services. We 
have bought new, modern, lightweight sleeping cars, coaches, club cars and 
diners; have modernized and air-conditioned coaches; and have completely re- 
placed steam engines with their attendant discomforts with new, clean, and 
smooth-running diesels. 

Our company is continuing its efforts to improve its passenger business by 
keeping a close watch on the schedule performance of its trains, by operating 
clean and comfortable air-conditioned equipment, by promoting group move- 
ments to conventions and special events and vacation tours to the resort areas 
served by our railroad, such as Florida, New Orleans, and the gulf coast. We 
have endeavored to improve our dining car service and have reduced our dining 
ear prices about 25 percent and offered a wider variety of food choices. Not 
only do L. & N, passenger traffic and. operating officials closely supervise the 
operation of L. & N. passenger trains, but officers of other departments in 
traveling on our trains are urged to observe our operations and to make sug- 
gestions for the improvement of our services. Only if the public abandons our 
trains to the extent that they no longer pay out-of-pocket costs do we seek to 
discontinue the service. 

There is, I understand, already in the record of these hearings evidence of 
the highly unsatisfactory financial condition of the railroad industry. I have 
referred to the inadequate level of L. & N. earnings. I cannot too strongly em- 
phasize, in the light of these facts, that this bill presents a serious threat to 
an industry already encountering great difficulties trying to keep its head above 
water. There is nothing in the bill to give us any comfort or aid in the unequal 
struggle we are waging against competitors which are so greatly benefited by 
Government bounty, no hope of additional traffic from the Government, only 
the prospect of being required to bear added burdens—in the form of continua- 
tion of costly services no longer being utilized to any substantial extent—with 
consequent further financial enervation. 

In conclusion, I feel constrained to say, most respectfully, that it does seem 
to me that Congress, in the national interest, would do well to explore means 
of aiding the vital railroad industry at a time when it is so hard pressed finan- 
cially, largely as a result of Government action, rather than imposing additional 
debilitating burdens on it. At least it should be seeking to equalize the unequal 
conditions obtaining between the railroads, on the one hand, and carries by air, 
highway, and waterway, on the other. This may be done by providing for the 
imposition of appropriate user charges, designed to give the taxpayer some re- 
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turn on his money when that money is used in aid of commercial enterprises, 
by tax relief, and by a single standard of regulation for all types of carriage. 

What I have said does not exhaust the provisions of S. 3020, but it covers 
those provisions which chiefly concern me. 

I thank you for the opportunity to express my views. 

Senator Harrxe. If you care to summarize some of the high points, 
we will be happy to have your testimony. 

Mr. Kenpatu. The principal point in the opening part of the testi- 
mony is the fact that Senate bill 3020 would repeal section 13a of 
the Interstate Commerce Act. We have found in our experience un- 
der section 13a that it has been sound legislation and we feel that it 
should be continued. 

One of the reasons that section 13a has worked to our advantage is 
the minimizing of the hearings that are necessary in connection with 
the discontinuance of trains. Under the State procedure we had 
trains involving three or four different States. It was, therefore, nec- 
essary to have different hearings in each State. We feel section 13a is 
a better procedure under which to present our case for the discontinu- 
ing of these trains. 

Our procedure on the L. & N. has been filing a statement showing 
the economics of the train and going before the public prior to the 
hearing, giving the public the facts in each community affected. We 
have found that in that procedure we have satisfied the public as to 
the need for discontinuing the train and our opposition has been 
practically eliminated by following that procedure. 

Commenting again on Senate bill 3020, the effect of that would be 
to impose additional burdens on the railroads. Our financial condi- 
tion is such that we feel those burdens should not be continued. 

The bill would make it more difficult to discontinue trains. It 
would require the Interstate Commerce Commission to consider all 
revenues, both freight and passenger. We feel that the freight reve- 
nues should not be dissipated in continuing the passenger service that 
is not being used by the public. 

One further point I would like to make is in connection with a 
suggestion that the railroads have been deliberately deteriorating the 
passenger service. As far the the L. & N. is concerned, that is not true. 
We have spent large sums of money in the past 10 years in modern- 
izing our passenger service. We have bought new cars and we have 
completely air conditioned our passenger car fleet. We are operating 
the trains to the best of our ability. Our officers are all charged with 
the responsibility of seeing these trains are kept in a presentable con- 
dition for the public, and we feel that our service is being performed 
for the advantage of the public to the extent that the public is using it. 

Mr. Chairman, I believe that is all the comment that I have. 

Senator Harrke. I am going to ask Mr. Barton to proceed first. 

Mr. Barron. You point out on page 3 of your statement that there 
has been a great outpouring of billions of dollars in recent years by 
the Government on highways, improved waterways, airways, and air- 
ports. Would you correct this situation by having the Government 
subsidize the railroads or by discontinuing these various projects that 
you have mentioned here? 

Mr. Kenpatx. No, I am not sympathetic with the proposal that the 
railroads be subsidized. I don’t believe that is proper, and I would 
not subscribe to it. 
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Mr. Barron. What would you have the Government do about these 
various transportation programs that you mention in your statement ? 

Mr. Kenpauu. We have felt that the railroads should be assisted by 
eliminating subsidies to other forms of transportation, and that regu- 
lation applicable to railroads and other forms of transportation be 
equalized. We think the equality under the law would be far more 
preferable than subsidy to the carriers who are burdened by these other 
programs. 

Mr. Barron. Yesterday a railroad witness appeared and upon 
being asked what obligations he thought his railroad had as a com- 
mon carrier of passengers, he answered that in view of the present situ- 
ation he thought, at least morally, I understood—he didn’t address 
himself to the legal aspect of it—his railroad had no obligation to 
passengers as a common carrier. 

How do you feel about the L. & N? Does it have any obligation as 
a common carriage of passengers ? 

Mr. Kenpvatt. I feel the L. & N. wants to operate passenger service 
that the public will use—that the public will use to the extent that it 
meets its out-of-pocket cost. That is the dividing line in our ap- 
praisal of the necessity for the service, and beyond that we would not 
feel obligated to go. 

If the public will use it to the point of meeting its out-of-pocket 
costs, then we would want to continue to operate the service, and we 
feel we should. 

Mr. Barron. In other words, if you can break even on the service on 
an out-of-pocket basis, you are willing to continue to operate it? 

Mr. Kenpatu. Yes, sir. 

Mr. Barton. How do you feel about the burden of proof in the 
case of discontinuance of passenger trains, on whom should it rest? 

Mr. Kenpatu. Well, under the present law the burden of proof is 
on the protestants of the discontinuance. As I pointed out a moment 
ago, we acquaint the people in the territory with the fact that we pro- 
pose to discontinue the train; we go before them informally and give 
them the reasons why the train should be discontinued; and we feel 
we have made our case. 

If the protestants feel that that is not correct they should—the 
burden of proof should be on them, rather than on the railroad. 

Mr. Barton. In the discontinuances that you have had—you men- 
tion some here in your statement, I believe—have there been many ap- 
pearances on behalf of the public or other bodies, urging the continu- 
ance of the service ? 

Mr. Kenpatu. No, sir. We have through this public relations pro- 
gram—we have convinced the people ahead of time that the railroad 
position was reasonable, and that the service was not needed. And 
we have practically eliminated any public protest. 

Mr. Barton. In other words, you have convinced the public that it 
is reasonable that the trains be discontinued ? 

Mr. Kenpatt. Yes, sir. 

Mr. Barton. That is all I have, sir. 

Senator Hartke. How much passenger service do you have at the 
present time, roughly ? 

Mr. Kenpatu. Measured in passengers or in trains? 
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Senator Harrke. I would say total mileage of your service. How 
much of it is service by pe trains? 

Mr. Kenpauu. About 75 percent. We actually operate 36 pairs of 
trains. 

Senator Harrxe. How does this compare as far as the number of 
passenger-miles compared to, say, 4 or 5 years ago? I am not asking 
you specifically, but is it substantially less ¢ 

Mr. Kenpatu. It issubstantially less, yes. 

Senator Harrxe. How many discontinuances of trains have you 
had ? 

Mr. Kenpau. Under section 13a we have made four applications, 
two have been granted and two have been continued under the re- 
quirement of the Commission for 1 additional year. 

Senator Harrxe. Prior to that time you had discontinued some 
trains in that service; is that right? 

Mr. Kenpat. Our discontinuance has been a procedure that has 
covered a number of years, since 1950. It has been continually finding 
service that was not needed and being taken off. We have not had 
any real difficulty under the procedures formerly applicable before the 
State commissions. The State commissions in our territory have 
recognized the facts, and we have had very, very good procedure be- 
fore them. 

Senator Harrxe. In other words, the procedures before the enact- 
ment of this Transportation Act were satisfactory to you; is that 
right? 

Mr. Kenpvatt. As far as our territory, yes, except it required a great 
deal more time and effort to present our case. 

Under section 13a we have combined, before one tribunal, a case 
that formerly took two or three hearings, or perhaps four, depending 
on the number of States through which the tr ain operated. 

Senator Harrxe. Do you operate any service from Evansville to 
Florida any more? 

Mr. Kenpatt. Yes, sir. 

Senator Harrxe. How many trains? 

Mr. Kenpauu. Excuse me. The through service is limited to the 
Dixie Flyer, which just has coach and bagg: age service. 

Senator Hartke. Has what? 

Mr. Kenpatu. Coach and baggage service. We don’t operate sleep- 
ing car service through to Florida now, through Evansville. That 
train goes through Louisville. 

Senator Harrxe. I recall when I was mayor testifying in regard 
to this one matter, and I don’t mind telling you of my chagri in and 
shock that I was at a public hearing in which they notified me, as 
soon as I was through, that it didn’t make any difference how I testi- 
fied, that they had already decided to abandon the service, and there 
wasn’t anything we could do about it. 

Now, this is about the way that some people feel today, that this 
provision provides that there i is nothing anyone can do about it. The 
service, once it is abandoned, is done, and there is no opportunity for 
appeal; there is no opportunity for review, and no opportunity for 
anyone to make his voice heard. 

Do you feel there is a desirable situation ? 

Although possibly a strictly legal one. 
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Mr. Kenpatu. Well, the legal aspects of it I am afraid I can’t com- 
ment on. I do feel that the Interstate Commerce Commission has 
been extremely fair in cases that we have had in our ter ritory and have 
examined all the evidence, and their conclusions have been in the pub- 
lic interest. 

Senator Harrxe. But the point of it is that if an aggrieved in- 
dividal feels to the contrary he has no opportunity 

Mr. Kenpauu. We have had no experience with individuals who 
disagree with the findings. 

Senator Harrxe. I might say that when I disagreed with it at that 
time, I found out I had no right of appeal. That that was the end 
of it, and it didn’t make me any happier. You people knocked off 
your train service for us, I will tell you that. That was in the Jn- 
diana case where you and the C. & E. I. knocked off the service. I 
thought I was doing something for the city of Evansville concerning 
passenger service at “that time, but that ended it. 

Mr. Kenpauu. Well, State ‘laws differ as to the requirements that 
have to be met. I am not familiar with the law. 

Senator Harrxer. This was shown by the record to be a profitable 
service. It wasn’t highly profitable, possibly, compared to freight 
service, but it was profitable service on your line. The records indi- 
cated that, even. 

Mr. Kenpatt. Well, there, again, we get to the applicability of 
section 13a, if the entire service from one end to the other is unprofit- 
able, to maintain it simply because it would be profitable in one small 
segment would be unfair. 

‘Senator Harrxe. Let me ask you this, then, do you feel that if a 
passenger service is unprofitable, that it is in the public interest to 
discontinue it? 

Mr. Kenpatu. Yes, sir. 

Senator Harrxke. In other words, the sole determinant is profit to 
the carrier? 

Mr. Kenpauu. That is our position; yes, sir. 

Senator Harrke. In other words, when Mr. Barton asked you this 
question a while ago you feel you have no obligation beyond a ques- 
tion of profitable service to the carrier? 

Mr. Kenpauu. Again, I was mistaken. I should have said avoid- 
ing loss rather than making a profit. We are satisfied to continue 
trains when they do not show a substantial loss. Actually, we have 
trains that are losing money, we are keeping on, we are operating 
them today under that philosophy. We are not losing enough money 
in our opinion to warrant taking them off. 

Senator Harrxe. I don’t think anyone would try to contend that 
any business should operate at a loss. But what I was getting at 
was whether you feel any obligation in regard to rendering service if 
there is not a profit involved for the carrier. 

Mr. Kenpaui. Again, that is correct, except I qualify it and say if 
there is no loss. 

Senator Harrxe. You are willing to break even; is that it? 

Mr. Kenpatu. We are willing to break even. 

Senator Harrke. Page 2, I am not sure I understood you. You 
talked about the passenger deficit there. You feel that section 13a has 
minimized your passenger deficit; is that right ? 
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Mr. Kenpauu. It has helped to reduce the deficit; yes, sir. 

Senator Harrke. How much has the deficit been minimized ? 

Mr. Kenpau. Well, the two figures are given in my statement, from 
1958 to 1959 a drop of $4 million, I am just guessing, I would say 
that about a third of that is due to section 13a procedure. 

During that time we had some increase in express and mail revenue, 
and we also had some—we eliminated some train mileage through con- 
solidating trains. So there is some of that element in there. 

Senator Harrke. Section 13a, then, has reduced your deficit 
$1,300,000 ? 

Mr. Kenpati. Approximately, yes. 

Senator Hartke. Senator Case ? 

Senator Casr. No questions. 

Senator Hartke. Thank you, sir. 

The next witness is Mr. W. W. Patchell, vice president, special 
services, Pennsylvania Railroad Co., Transportation Center, Phila- 
delphia, Pa. 

Good morning, sir. 

Mr. Parcnetyi. Good morning, sir. 

Senator Harrke. Very happy to have you with us. 


STATEMENT OF W. W. PATCHELL, VICE PRESIDENT, SPECIAL 
SERVICES, PENNSYLVANIA RAILROAD CO. 


Mr. Patcuett. Thank you, sir. I appreciate this opportunity to 
appear before your committee. 

Senator Harrke. I want to apologize, but just one more question 
to Mr. Kendall. 

In your statement on the last page, Mr. Kendall, you specify tax 
relief. Did you have anything specifically in mind ? 

Mr. Kenpatu. I think that would be—our idea.is in connection with 
local taxes, property taxes on our terminals. 

Senator Harrke. You are not talking about any Federal taxes; 
is that it ? 

Mr. Kenna. That is principally local taxes, State and local. 

Senator Harrke. State and local taxes. All right, sir; thank you. 

I am sorry to have interrupted you, Mr. Patchell. 

Mr. Parcuetu. That is perfectly all right. 

I have here a fully prepared statement covering 35 pages, backed 
up by a set of exhibits. I would suggest if you approve that I con- 
dense this into a much briefer statement. If necessary, we then can 
go back and refer to the full statement and exhibits. 

If that meets with your approval, I will go forward. 

Senator Harrxe. All right. With your approval, we will put your 
prepared statement—it will be made a part of the hearing as though 
it were read in full, with the accompanying exhibits which will be 
made a part of the record by reference and will be in the committee 
files. 

(The complete statement of Mr. Patchell is as follows:) 

My name is Walter W. Patchell. I am vice president, special serv- 
ices, the Pennsylvania Railroad Co., with headquarters at 6 Penn 
Center Plaza, Philadelphia, Pa. I have been associated with the 
Pennsylvania Railroad for more than 44 years, and since 1952 have 
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been a vice president of the company. I have served over most of 
the system in positions varying from division superintendent, super- 
intendent of passenger transportation, general superintendent, to 
general manager in two regions. 

In my experience, I have conducted many studies relating to our 
passenger problems locally and from a system standpoint. “As vice 
president, I have dealt specifically with our passenger deficit and 
with mass transportation as it relates to metropolitan area develop- 
ment. 

I appreciate this opportunity to appear before this committee and 
trust that from these hearings constructive action to solve the pas- 
senger problem will result. In this presentation, I will refer to 
specific information contained in the exhibit before you. 

The Pennsylvania Railroad Co. plays a very important role in 
the economy of the areas which we serve. The frontispiece of the 
exhibit is a map on which the heavy black lines indicate the Penn- 
sylvania Railroad routes extending from the eastern seaboard to the 
Great Lakes, the Mississippi, and ‘the Ohio River Valley. 

Page 1 compares the Pennsylvania Railroad with all class I rail- 
roads in the United States, From this you will note that the Penn- 
sylvania Railroad operates less than 5 percent of the miles of the 
road, yet it carries 14.3 percent of the revenue passengers, has 12 
percent of the passenger-miles and operates 9.2 percent of the pas- 
senger train-miles. The Pennsylvania Railroad operates more pas- 
senger trains and more passenger train-miles than any other railroad 
in the United States. However, you will note that our net income 
is only 1.3 percent of all class I railroads. Our passenger losses are 
in a great measure responsible for such a poor showing. 

Page 2 shows the financial statistics of our passenger service from 
its last profitable year, when in 1946 it earned less than $800,000 out 
of a gross revenue of $246 million, to the year 1959, when we had a 
passenger loss of almost $38 million. In the 14 years since World 
War II we have lost over $644 million in operating passenger serv- 
ice. Just the elimination of these losses would place us in a better 
position to serve the Nation. 

The effect of these losses will be realized when you look at page 3, 
the last column of which shows the percentage of freight railway 
operating income required to offset the passenger losses. Since 1946, 
almost half of our freight income has been absorbed by these losses. 
No other business, that I know of, is forced to operate in this manner. 

The results of these passenger losses are shown on page 4. During 
the last 5-year period, compared with similar periods of the previous 
30 years, for each mile of track maintained we have installed the few- 
est number of crossties, column 7; the lowest amount of new rail, 
column 10, and the smallest amount of secondhand rail, column 13. 

The culmination of these forced curtailed expenditures is shown on 
page 5. The deferred maintenance to way and structures as of De- 
cember 31, 1959, amounts to $204 million. 

The situation with respect to our fleet of passenger train cars and 
freight train cars is shown on page 6. Note, column 2, that the size 
of our passenger train car fleet is the lowest in the last 35 years. Com- 
ye ed with the equipment situation 20 years ago, just prior to World 
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ment, the average age, column 3, has increased 60 percent, and the 
number of unserviceable cars has increased from 6.7 percent of the 
total fleet in 1940 to over one-fourth of the fleet today, column 7. A 
much similar situation obtains with freight train cars, the fleet being 
the smallest in the last 35 years and the number of unserviceable cars 
the highest in the last 20 years. 

These facts indicate that no matter what legislation you may pass 
to maintain sufficient passenger train service to meet the military 
and civil defense needs of the Nation in time of national emergency, 
the Pennsylvania Railroad, in particular, is not and will not be in 
a position to carry the enormous passenger volume which it carried 
during World War II. We cannot be available on a standby basis 
without profit from our passenger business. If we will be expected 
to be prepared to carry even a portion of the extra loads handled 
during World War II, we will need Federal help, similar to the $2 
oe recently proposed for expansion of the Military Air Transport 

ervice. 

Page 7 shows that, as of December 31, 1959, the deferred equipment 
maintenance totals over $67 million. Thirty-three million dollars 
of this is chargeable to passenger train cars due or overdue for class 
or intermediate repairs. 

Page 8 shows the average of our passenger train fleet excluding 
suburban service electric coaches. As shown in red, 84 percent of this 
fleet is over 25 years old. 

Page 9 shows that 67 percent of the multiple-unit electric cars used 
in our suburban service in the east are over 25 years old. 

Page 10 shows the rate of return on net assets of leading corpora- 
tion groups and the Pennsylvania Railroad. Columns 2 to 6 show 
that for the years 1955 through 1958 the return for nonregulated 
corporations, except financial institutions, averaged over 10 percent. 
Among the regulated industries, public utilities, columns 7 to 9, aver- 
aged 9.7 percent. Air transport, column 11, using facilities provided 
and paid for by Government and receiving other forms of Federal 
support, had an average return of 9.1 percent. The shipping industry, 
column 12, with large Federal subsidies, was able to average 10.6 
percent. Columns 13 and 14 show that class I railroads, as well as 
traction and buslines, earned 5 percent or less. In contrast, the Penn- 
sylvania Railroad, column 17, was able to achieve a meager return of 
only 1.9 percent. If we had not been forced to absorb over $200 mil- 
lion of passenger losses in these 4 years we would have earned about 
3.6 percent. 

Another result of this poor return due to passenger losses is shown 
on page 11. This statement compares our gross capital expenditures 
for road and equipment with traffic. The 5-year average, 1925 to 
1929, inclusive, was used as a base index of 100 and we translated our 
gross capital expenditures into constant 1958 dollars. You will note, 
column 13, the decreasing trend since 1951. In 1959 the index was 
only 23.9. Contrasted with this, in 1959 our index of revenue ton-miles 
of freight, column 15, was 93.2; and of passenger-miles, column 17, 
61.4. It is obvious that we cannot maintain our present position, let 
alone improve our facilities and services, with such meager capital 
expenditures as a result of our large passenger service losses. This 
situation has produced the condition of our passenger equipment as 
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previously described on pages 7, 8,and 9. The unrelated acts of Gov- 
ernment are responsible for this situation, and as the record is devel- 
oped you will see that the Federal Government is primarily respon- 
sible. 

Page 12 shows that the new passenger equipment acquired by the 
Pennsylvania Railroad since World War II cost almost $112 million. 
This expenditure is sufficient evidence to refute any allegations that 
the Pennsylvania Railroad has not tried to improve its passenger 
service. Just brand new equipment is shown in this statement. In 
addition, there were large expenditures for heavy repairs to passenger 
cars during this same period when we could afford them. 

Note especially in 1958 and 1959 that expenditures exceeding $4 
million were made to purchase new equipment for the joint service 
with the Hudson and Manhattan between Newark and New York and 
for six stainless steel suburban electric coaches of entirely new design, 
as illustrated on page 13. This is an effort by the Pennsylvania Rail- 
road to find thte most efficient suburban service equipment which will 
give the customer the best service. However, we cannot afford to 
spend additional money to acquire new suburban service equipment, at 
the same time that we are losing $12 million annually in providing this 
service for the benefit of the public and the community. Suburban 
passenger service is a public responsibility and the solution is a public 
problem, not a railroad problem. 

The present passenger situation is not new. Page 14 is a traffic 
density chart showing the regular weekday service on the Pennsyl- 
vania Railroad in 1929. Page 15 is a similar chart for 1960. Note the 
drastic change that has taken place during this period. This diminu- 
tion of service is the direct result of many unrelated acts of Federal, 
State, and local governments combined with technological improve- 
ments in other forms of transportation. Up to this time, regulation, 
promotion, and treatment of various forms of transportation has been 
segregated at the Federal, State, and local levels. There has been little 
or no coordination which would permit the Nation to benefit from the 
inherent advantages of each transport mode. The need for correction 
of these conditions is cited in the Department of Commerce report of 
March 1960, on “Federal Transportation Policy and Program.” 

The unrelated actions of the Federal Government started when rail- 
roads had a virtual monopoly on the land movement of people, except 
in small local areas. At that time the railroads operated extensive 
through and local passenger service. Local trains, connecting various 
communities and the fringe areas of larger cities, acted as feeders to 
the through passenger trains. As the population expanded from the 
cities into the suburbs, demand arose for these local trains to handle 
the daily movement of individuals between the suburbs and the cities. 
Thus developed the suburban passenger service. 

Page 16 shows the Monday through Friday suburban service trains 
on the Pennsylvania Railroad in 1929. Page 17 is a similar chart for 
1960, showing that the service west of the eastern seaboard has been 
greatly reduced or removed. However, except for the Atlantie City 
service, the number of trains on most suburban lines in the densely 
populated New York and Philadelphia areas has actually increased. 

age 18 is an index chart of passenger-miles and passenger train- 
miles for class I railroads. The peak load war year of 1944 is used as 
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a base of 100. The solid black line is an index of revenue passenger- 
miles, which for a 12 year period following World War I, decreased 
56.2 percent. Even though this includes some depression years, you 
will observe the declining trend long before the depression. You 
will note a similar situation following the tremendous load carried by 
the railroads during World War II. In the past 12 years, passenger- 
miles have decreased 52 percent; so that regardless of other statistical 
comparisons, class I railroads’ passenger-miles are now just above the 
depth of the depression and are down to almost half of what they 
were during the predepression period. The dashed line is an index of 
passenger train-miles. Note that for a 12-year period following World 
War I, passenger train-miles were reduced only 31 percent. In a 
similar period following World War II, while passenger-miles dropped 
52 percent, passenger train-miles were reduced only 45.6 percent. The 
red line shows the trend of population of the United States. It is 
significant that during a period when population increased 25 percent, 
railroad passenger miles went down 52 percent. 

Page 19 is a similar chart for the Pennsylvania Railroad. This 
could be summarized with the statement that, following World War 
I, passenger-miles fell off 60.9 percent and passenger train-miles were 
reduced 34.5 percent. We probably should have cut our passenger 
train-miles to a greater extent at that time. Following the peak 
volumes of World War II, passenger-miles again fell off 60.9 per- 
cent. Yet passenger train-miles have been decreased only 54.5 per- 
cent. Note that in each instance the reduction in passenger train 
service was less than the decline in passenger volume. These facts 
should silence anyone alleging that we or the class I railroads are 
trying to drive the passenger business away by withdrawing trains. 

Page 20 compares, from 1929 to 1959, intercity freight traffic by 
public and private carriers with the population of the United States. 
There are several significant figures. Following the peak of business 
activity in 1929, for the period from 1929 to 1933, population increased 
3 percent; total ton-miles decreased 41 percent; motor truck traffic, 
then a very minor factor, decreased 5 percent; and railroad traffic de- 
creased 44 percent, but hauled 70 percent of the intercity freight 
traffic. Contrast these figures with what took place in the period fol- 
lowing World War II, from 1946 to 1959. Population increased 26 
percent. Freight ton-miles increased 41 percent. Inland waterway 
traffic increased 304 percent. Airlines freight volume was up 620 
percent. Motor truck ton-miles increased 235 percent. Compared 
with the terrific increase in the three forms of transportation using 
publicly financed facilities, railroad traffic decreased 3 percent, and, by 
1959, accounted for only 45 percent of the total volume, primarily as a 
result of this Government-supported competition. 

Will you also please remember that these Government financed 
transportation facilities for both freight and passenger pay no taxes 
to State and local governments, while the Pennsylvania Railroad paid 
$32 million in State and local taxes in 1959, practically all on or in lieu 
of its fixed facilities. 

A similar comparison is made for intercity passenger traffic on 
page 21. Since 1946, with an increase in population of 26 percent, 
total passenger transportation has increased 109 percent. From a use 
standpoint, inland waterways are down 23 percent; highways are 
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up 144 percent; private airplanes show an increase of 376 percent, 
and air carrier traflic has increased 404 percent, while railroad pas- 
senger business has decreased 66 percent. Note again the terrific 
increase in highway, private and commercial airline travel using 
publicly financed facilities. 

If while we are discussing these changes in passenger-miles, you 
will turn to page 22, you will see what has happened in the group 
movement of military personnel by various commercial means of 
transportation. Note in column 3 that while the railroads handled 
97 percent of these group movements during World War II, their 
share of this business had dwindled to only 37.3 percent by 1959. At 
the same time, the portions of these movements being made by air 
and bus, using publicly financed facilities, were increased con- 
siderably. 

Column 5 shows that, in 1951, airlines handled 27.3 percent, and by 
1959 they were handling 45.4 percent. In the same period, the bus 
proportion of total movements increased from 6 to 17.3 percent. 
Obviously with this pattern the railroads cannot remain in a position 
to carry 97 percent of the load again as they did in the last war, even 
though the Nation may need all commercial planes for military serv- 
ice and again there may be greatly restricted gasoline rationing, just 
as we had in World War II. 

Page 23 gives an explanation as to why the railroads are incurring 
passenger deficits. 'This index chart shows the trend of Pennsylvania 
Railroad basic coach fares by the heavy black line starting with 1921, 
as 100, and having an index today of 114, or an increase of 14 percent 
over 1921. Contrasted with this, the heavy broken red line shows 
wages ; the fine broken red line the cost of materials and supplies; and 
the solid red line, combined wages, materials, and supplies, based upon 
costs for class I railroads, 

You will note that combined wages, materials, and supplies for 1958 
show an index of 355, an increase of 255 percent, compared with the 
coach fare increase of only 14 percent. It is true that we have not 
paid this total differential in dollars, because we have increased ef- 
ficiency by the capital expenditures we were able to make, and have 
been forced to curtail other expenditures, as previously explained. 
However, even if half of this cost increase could be absorbed, it should 
be obvious that no business could survive profitably with an increase in 
rates of only 14 percent and an increase in costs of 250 percent. 

This may raise a question in your minds as to why the rates were not 
increased. A pattern of Federal expenditures and control has re- 
stricted rate increases. With the development and improvement of 
automotive transportation, starting even prior to the Twenties, came 
the continuing expenditure by all forms of Government for highway 
improvements, increasing practically every year. The private auto- 
mobile became one of the biggest competitors of the railroads and 
diverted much profitable passenger business from the railroads. With 
this came the growth of buslines, using publicly financed facilities 
available for use at the owners’ discretion. Bus rates were established 
just below rail coach rates, and continued in that position. 

In the Twenties came the development of air transportation sup- 
ported by Federal Government. Air rates were set just above the rail 
rate structure and, in certain cases, are now below rail rates. Thus 
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they have created a ceiling pressure, to keep rail rates down. In 1936, 
the Interstate Commerce Commission reduced coach fares from 3.6 to 
2 cents a mile. Rail coach rates did not come up to the 1921 level 
until 1957. 

You will also note an index of the yield per commutation mile as 
shown by the broken black line. This index starts out with a yield in 
1921 which was only a little over a third of the basic coach rate at that 
time. Even though it has increased 100 percent, this commutation 

ield is still only 70 percent of today’s basic coach rate. This fact is 
important because “commutation” revenue is the main support for the 
peak loads of our suburban travel. Two-thirds of our suburban serv- 
ice passengers travel on the reduced-fare “commutation” tickets. 
“Commutation” rates were at one time described by the Interstate 
Commerce Commission as “additive” revenue over and above the regu- 
lar rail revenues on the local trains where “commutation” travel de- 
veloped. The regular rail revenue has practically disappeared, so 
that suburban peak loads are now supported primarily by the defi- 
ciently low rates originally fixed to produce only “additive” revenue 
and recognized at that time as being totally inadequate to carry the 
total costs of the service. 

On page 24 are shown Federal, State, and local expenditures for 
public aid to transportation. Note that for the 10-year period, 1947- 
56, prior to the Interstate Highway Act, all forms of government spent 
for highways an average exceeding $2.4 billion a year, over and above 
user taxes. For 1957 the highway expenditure from general funds 
increased to $2.9 billion. For the year 1958 it increased to $3.6 bil- 
lion, even though these figures include a diverison of over a half bil- 
lion dollars a year from general funds to so-called user taxes. Then, 
note the $111 million aid to water transportation in 1958. The next 
column shows for air transportation an average expenditure from 
general funds of $236 million per year for the 10 years 1947-56, rising 
to $257 million in 1957, and $332 million in 1958. It is significant 
that, from 1947 to 1956, total Federal aid to all forms of transporta- 
tion was only 17.6 percent of the State and local expenditures, whereas 
in 1958 it had increased to 37.4 percent, or relatively more than double. 
These expenditures of public funds provide aid to other than rail 
transportation for both passenger and freight service. This is the 
picture of Federal aid which has been established by the Government 
to assist other forms of transport and which has created the unequal 
basis upon which the railroads are forced to compete. 

Page 25 shows the expenditures for highway and street purposes by 
all units of government increasing from $1,340 million, in 1921, to 
almost $11 billion in 1959. These are not constant dollars, but even 
on a constant-dollar basis the 1959 expenditures were 5.6 times what 
they were in 1921. 

Page 26 shows the Federal taxes on motor vehicles and related prod- 
ucts from 1917 when these excise taxes were established for the sup- 
port of the general fund, until they were repealed in 1928, and then 
reinstituted in 1932, because of the need for cash. Please note the last 
three lines, illustrating the diversion from general funds, beginning 
with the Interstate Highway Act of 1956. 

Page 27 shows that from 1955, the year before passage of the Inter- 
state Highway Act of 1956, until 1957, the year following, an amount 
exceeding $1,100 million per year was diverted from general funds to 
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so-called user taxes. It should be recognized that the Federal Gov- 
ernment was spending for highway purposes somewhere in the neigh- 
borhood of one-half billion dollars from general funds in 1955. This 
means that $600 million annually was taken from general funds to 
support the highway trust fund. At the same time, and followimg this 
diversion, efforts to repeal the excise taxes on rail passenger service 
imposed during the war primarily to restrict movements, were un- 
successful because the Federal Government said it needed cash. In 
fact, the excise tax on travel still remains. 
Let us now turn to the Federal program with respect to air trans- 
ort. Page 28 shows that the programmed expenditures following 
World War II for airport improvements in the States now served 
by Pennsvlvania Railroad passenger trains amount to $374 million. 
Another $75 million are in States which no longer have regular Penn- 
sylvania passenger service. This amounts to a total of $450 million in 
Pennsylvania Railroad territory in addition to almost $700 million in 
all other States, for a grand total of $1,100 million of public funds. 
One-half of this amount, plus another one-half billion dollars spent 
prior to World War II, came from the Federal Government and has 
assisted the diversion of passenger business from the Pennsylvania 
Railroad. 

Page 29 lists the expenditures for the Federal airways system. Be- 
ginning in 1925, at less than a million dollars a year, they have grown 
to a high estimated for 1961 to be almost a half billion dollars, with 


an accumulative total to 1961 of $2,900 million. The combined expend- 


itures of public funds for airports and airways amount to more than 
$414 billion, all without support from the users of these facilities and 
all being used to divert passenger travel from the railroads. 

In addition, page 30 shows the Federal subsidy payments to do- 
mestic airlines totaling another $580 million. This amount does not 
include premium payments for the handling of airmail. Now, the 
CAB estimates that during fiscal year 1961 it will pay over $68 mil- 
lion in subsidy to air carriers, the largest amount yet. While you 
consider legislation to put the railroads in a straightjacket, the Fed- 
eral Government hands out increasing aid to railroad competitors, 
resulting in further diversion of business from the railroads, 

Page 31 shows the comparative per capita expenditures for high- 
ways by State and local governments in Pennsylvania Railroad terri- 
tory for 1942 and 1957—a general increase of about 300 percent. 


One result of these Federal and local expenditures to aid other 
forms of transportation is shown on page 32, comparing the average 
daily passenger travel on the middle district of the Pennsylvania Rail- 
road with the daily average number of passenger vehicles on the par- 
alleling Pennsylvania Turnpike, The diversion which has occurred is 
obvious. So there may be no erroneous impression, almost one-half 
the cost of the original Pennsylvania Turnpike was a free gift from 
the Federal Government, and through the Reconstruction Finance 
Corporation the Federal Government financed the balance. 

Page 33 is a comparison of passenger vehicles traveling the New 
Jersey Turnpike with passengers traveling the New York district of 
Pennsylvania Railroad. The turnpike was built practically parallel 
to the existing Pennsylvania Railroad between New York and Phila- 
delphia. There are shown on this chart the dates of the opening of 
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the turnpike extension to the Holland Tunnel, and the third tube of 
the Lincoln Tunnel. The first two tubes of the Lincoln Tunnel were 
in existence prior to the turnpike. In addition to money spent for 
the turnpike, extensive Federal aid for highways was used for ap- 
proaches into these tunnels and the George Washington Bridge. It 
is significant that the New Jersey Turnpike, which was provided by 
an arm of Government at a cost of over $400 million, pays no taxes on 
the land it took from the tax duplicate nor on its improvements. Com- 
peting with the Pennsylvania Railroad, it has caused expenditures of 
State funds for highway improvements; yet, two-thirds of the turn- 
pike traffic is from out of the State of New Jersey. Contrasted with 
this, the Pennsylvania Railroad, with a far less free enterprise capital 
investment in the State of New Jersey, is required to pay almost $6 
million a year in taxes, as I will show later on page 37. In addition, 
the Pennsylvania Railroad has to pay for the complete maintenance 
of its facilities and interest on the debt incurred. State taxes must 
also be paid on some of these Pennsylvania Railroad securities, while 
the income from all these securities 1s subject to federal income taxes, 
Turnpike securities, of course, are free from both State and Federal 
taxes. 

Page 34 shows the Pennsylvania Railroad between Philadelphia 
and New York, and the New Jersey Turnpike, Garden State Park- 
way, and various other highway routes. Practically all of these are 
Federal-aid routes. Their construction has provided duplicate facili- 
ties, to compete with the services furnished by the Pennsylvania Rail- 
road. 

Federally aided highway expenditures in New Jersey are shown on 
page 35. To realize the effect of the expenditures of the Federal Gov- 
ernment in this area, note that for 40 years, 1916 to 1956, only $85 mil- 
lion in Federal funds were spent in this period, or about $2 million 
per year. In the 1958-59 program, Federal funds totaled almost $70 
million. In the 1959-60 program they total $75 million. From 1956 
through 1960, the Federal Government will provide $200 million 
against $85 million from the State. 

At the bottom of the page is a most interesting statement, showing 
highway project funds not provided by the State but by the New 
York Port Authority. In 1956-57 the Federal Government spent al- 
most $7 million for these facilities, and has programed $51 million 
in 1959-60, for a total of $57,800,000. All of this is for the purpose of 
providing facilities directly in competition with the railroads for both 
freight and passenger business. The Port of New York Authority 
pays no taxes on such facilities. 

Page 36 shows the new publicly-financed highway work proposed 
for New Jersey, all of which will duplicate some rail service. Ob- 
viously, rail passenger service cannot be continued, regardless of any 
restrictive legislation, with such continued actions of the Federal and 
State Governments forcing it out of business. 

Previously, I mentioned the taxes paid by the Pennsylvania Rail- 
road in New Jersey. As shown on page 37, these taxes, at the rate of 
$6 million annually, have totaled over $81 million since 1946. Con- 
trast these heavy taxes paid by the railroad with the tax-free public 
and port authority highway facilities. 
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This inequity is further portrayed by a comparison on page 38 of 
the relative cost of using highways of commerce in the New Jersey- 
New York City area. The tabulation to the left shows the results for 
the Pennsylvania Railroad from the standpoint of total taxes and ex- 
pense per car-mile. Similar results are shown in the tabulation on 
the right for the bus operation by the Public Service Coordinated 
Transport, using publicly provided facilities. The important part of 
this statement is headed by the Roman numeral VIII. The railroad 
paid taxes, for the use of private facilities it constructed and main- 
tains, to the extent of 9.34 cents per car-mile, while the bus company 
paid a tax of only 3.6 cents per bus-mile for the use of public facilities. 

Some people objected to this comparison and insisted on including 
the toll charges for use of public facilities by the busline. To meet 
this objection, we included the maintenance cost of the railroad for its 
facilities, along with the maintenance cost of buildings, stations, etc., 
by the bus company. The net result is 21.6 cents per mile for the rail- 
road to use privately owned, constructed, and maintained facilities, 
while the public provided comparable facilities at a cost of only 5.77 
cents per mile to the competing bus company. This is not criticism 
of the bus company. It is only a statement of fact, to show the in- 
equitable treatment by Government of the railroads as contrasted 
with another private enterprise using facilities provided by the public 
at a cost of millions of Federal dollars. 

The net result of these public expenditures and the development of 
the Trans-Hudson tubes is shown on page 39. Note that there has been 
very little increase in the total movement of people but a decrease in 
the number of rail passengers from a period when it was a profitable 
business until today when it is no longer profitable. 

Page 40 shows income and expenditures for highways by the city 
of Philadelphia from 1937 through 1958. The most important in- 
formation is in column 10, showing that, for 22 years, expenditures 
exceeded all types of income, including all user taxes, to the extent of 
$153 million, and, in 1958, amounted to $17 million. This is over 
and above the estimated $10 million annual expenditure for highway 
police and traffic control. Thus, a total of $27 million came from gen- 
eral taxes, to provide for highway movement. 

Page 41 shows the 12-year program of the Pennsylvania State 
Highway Department projects in the State, amount to $3 billion. A 
tremendous amount of this money, $2.2 billion, will come from the 
Federal Government. State and local governments are hard pressed 
financially to match these Federal funds, which have the appearance 
of free money. They also will have increased costs to maintain the 
new highways. Is it any wonder that State and local debt has in- 
creased 309 percent since 1946? 

Page 42 is a statement of New York City highway finances. The 
deficit for 1937 through 1958 amounted to $482 million with a 1958 
expenditure of $60 million, all from general funds. Local highway 
police and traffic control cost an additional $40 million annually, for 
a total of $100 million out of general funds for highway purposes in 
just 1 year. 

The arterial highway facilities constructed and programed in New 
York City since 1931 are shown on page 43. Note that this amounts 
to almost $3 billion. This is of importance to show the magnitude of 
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expenditures for these facilities, largely from Federal funds, while 
terrific taxes are still levied on railroad facilities. 

Another form of public assistance to other transportation media, 
fostering the reduction in passenger train service, is shown on page 
44, The most significant information is shown in column 6. Observe 
the direct Federal subsidy payments to the New York airways, which, 
since 1953, has received Federal subsidies averaging $38 per passenger, 
Then note the Chicago airways subsidy of $13.60 per passenger. It 
is significant that these services are projected for suburban service 
development. Would that we received similar Federal support. 

At the top of the page you will find that Northeast Airlines re- 
ceived $2.49 per passenger in 1958. However, the worst situation, 
from the standpoint of the Pennsylvania Railroad, is the subsidy to 
Allegheny Airlines, which has averaged $6.46 per passenger in the 
last 7 years, and in 1958 was $7.07 per passenger. 

The effect of this Federal support 1s shown on page 45. The Penn- 
sylvania Railroad coach fare from Philadelphia to Pittsburgh, with- 
out tax, is $14.35 per trip. Allegheny Airlines furnishes a so-called 
commuter service at $11.82 per trip, but receives $7.707 additional per 
passenger from the Federal Government to permit it to provide this 
cutrate service. In addition, Allegheny uses public airports, financed 
at least half by Federal aid and the balance by State and local funds, 
and an airway system, constructed, owned, and operated 100 percent 
at Federal expense, without user charges. Of course, the investments 
for airport and airway facilities are tax free. 

The Allegheny Airlines network is shown on page 47. It com- 
pletely blankets the Pennsylvania Railroad and the Pennsylvania- 
Reading Seashore Lines from the Atlantic seaboard westward 
throughout Pennsylvania to much of the Great Lakes region and has 
just recently expanded its operations to include the territory between 
Boston and Washington. It is significant that Allegheny Airlines 
serves Detroit and Wheeling, where we have been forced out of the 
passenger business. At Erie, Buffalo, Williamsport, and Hagerstown 
there has been great diminution of our passenger service and should be 


further decreased. We have also been forced to cut our east-west | 


service. The Allegheny Airlines route extension between Boston and 
Washington serves the intermediate cities of New York City, Tren- 
ton, Philadelphia, and Baltimore, where our greatest business remains. 
This expanded air service will probably force a further reduction in 
our passenger service, because of a directly subsidized competitor using 
pabucny provided airports and airway facilities, primarily financed 
y the Federal Government. This direct competitor receives as direct 
Federal Government subsidies an amount equal to 60 percent of its 
passenger revenues. Give us similar treatment, and we will not only 
continue our passenger service, but we will be able to buy new equip- 
ment, reduce our rates, and show a profit on passenger business. 
Suburban service is also to be controlled in the proposed legisla 
tion. Pages 48 and 49 shows a comparison for October 1940 and 
1959, of the daily average revenue passengers using our New York 
area suburban service, which is primarily an interstate service. The 
development of the automobile and 5-day week have taken away prat- 
tically all Sunday travel and a large part of the Saturday travel 


While these factors have decreased the total Monday to Friday travel, | 


the weekday peak-hour load has increased 59 percent. 
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Pages 50 and 51 are similar graphs for our Philadelphia area sub- 
urban service. The same comments pertain, except the increase of 
the 5-day per week peakload from 1940 to 1959 has been 60 percent. 
Page 52 shows the change in our suburban service peak-hour loads 
from 1940 to 1959, in some areas of suburban development. Even 
with the enormous highway expenditures and Federal highway funds 
spent to divert travel from the railroads in the north Jersey coast 
area, the number of peak-hour railroad suburban service passengers 
increased 65 percent. The rush period volume was up 55 percent. 
In the Philadelphia area, the Media-West Chester line peak-hour 
load increased 70 percent. The rush period load was up 97 percent. 
Also in the Philadelphia area, on the main line to Paoli, the peak- 
hour load increased 146 percent, with the 38-hour rush load up 129 
percent. 

The result of these peakloads is shown on page 53 by the equip- 
ment utilization for October 1959. The same ratio is almost equally 
applicable to crew utilization. Eighty percent of our equipment is 
required to meet the peakloads, which exist only 20 hours out of the 
week. Obviously, no private enterprise, in spite of any legislation, 
can survive with utilization of its equipment and personnel on such 
a basis. 

Various statements have been made that railroad facilities are re- 
quired for freight business and that the charges against the passenger 
services are only bookkeeping. Examples of the use of fixed facilities 
by through and suburban passenger services, as well as freight trains, 
are shown beginning on page 54. Each block indicates one train. 
Suburban passenger trains are shown in black through passenger 
trains, as indicated in the legend. 

In going through these charts, you should note that if the suburban 
services were eliminated, these facilities could be reduced by 50 per- 
cent. If all of the passenger service were discontinued, everything 
east of Newark could be abandoned and the facilities from Newark 
west could be reduced further. I can assure you that if all passenger 
services were eliminated, we could save every dollar of our passenger 
losses. 

Page 54 shows the preponderate use by suburban passenger-trains 
of the double track line between Perth Amboy and Rahway. 

Page 55 shows track occupancy in the six-track territory between 
Rahway and Elizabeth. Note the extensive use of these tracks by 
suburban and through passenger trains. 

Page 56 shows a similar picture in the four-track territory between 
Elizabeth and Newark. 

Page 57 shows the track occupancy from just east of Newark into 
Pennsylvania Station. In view of a statement that the Pennsylvania 
Railroad facilities and tunnel are used only incidentally for passen- 
ger service, I wish you would look carefully at this page. No freight 
service is operated here. The small amount of other use shown con- 
sists of mail and express trains, passenger engine movements, and 
work trains. Very few additional trains could be forced into the pres- 
ent use of these facilities. Note that surbuban service accounts for 
more than half the usage of these facilities. 

Pages 58 and 59 are track occupancy charts for the most heavily 
loaded suburban lines in the Philadelphia area. Page 58 shows the 
four tracks between Overbrook and Paoli on the main line, while the 
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next page shows the double track line to Media. The comments made 
with respect to the New York area would apply in this territory. It 
should also be noted that the facilities from Overbrook into 30th 
Street and suburban stations, for which data is not shown here, are 
exclusively for passenger service. 

Page 60 shows a total investment of $171 million by the Pennsyl- 
vania Railroad in suburban passenger service facilities ‘and equipment 
in the New York and Philadelphia areas up to December 31, 1957, 
For years, we have earned no return on this huge investment. In- 
stead, we are losing $12 million a year simply to render a public 
service which is a public responsibility. 

Let us now look at a comparison of the movement of people by vari- 
ous modes of transportation. Page 61 shows the capacity of a single 
traffic lane in passengers per hour. Note that suburban railroads 
have a capacity about 6 times that of buses or expressways and 20 
times that of automobiles on expressways. 

Page 62 shows the change in the morning rush period movement 
of passengers into New Y ork City from New Jersey suburbs largely 
as the result of the untaxed expenditures of the New York Port Au- 
thority, aided by Federal, State, and local funds. While the total 
movement of people is actually less than it was in 1925, only 44 per- 
cent of the people now move by rail. Yet 75 percent of the total daily 
inbound rail passengers travel ‘during this rush period. 

The picture of congestion created by these various public expendi- 
tures is shown on page 63. A new deck costing $180 million is being 
added to this bridge. Additional Federal expenditures are involved 
in the approaches. This situation, of course, is related to the previous 
discussion before your committee of the abandonment of the New York 
Central’s West Shore service. 

Page 64 shows what has happened in the movement of suburban 
traffic from other New York metropolitan areas. Even with the great 
increase in the passengers by highway, you will note that the rail 
traffic from the West Chester-Fairfield suburbs has increased almost 
50 percent. From the Long Island suburbs, rail travel has also in- 
creased over 50 percent in the rush-hour period, and still exceeds 
highway travel, even with the millions spent for highway facilities. 

Pp age 65 shows a picture of the construction of the 314-mile central 
artery in Boston costing $110 million, and which is now in operation. 
One mile cost $45 million. The construction of this downtown high- 
way displaced 573 business firms employing 7,160 persons, and rep- 
resenting 5 percent of all downtown business activity in Boston. Al- 
though some firms relocated, the net effect on the city of Boston was 
that 153 firms and 700 jobs were lost. With all this economic devasta- 
tion caused by these terrific expenditures, the publicity stated net re- 
sult of the diversion of people to automobiles is that the average rush- 
hour speed is down to 5 miles per hour. 

Page 66 shows the congestion on the Pasadena Freeway moving 
into Los Angeles. This city at one time had 4,100 suburban serv- 
ice trains per day on over 1,000 miles of suburban rail lines. These 
have all been forced out of existence. 

Page 67 is a map published by the Los Angeles Downtown Business 
Men’s Association, showing the parking facilities in the heart of that 
city. It is significant that, in this downtown area, two-thirds of the 
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total property is occupied by freeways, streets, and parking facilities. 
Over 50 percent of the off-street land is occupied by parking facilities, 
leaving less than 50 percent for commercial, heavy taxpaying busi- 
ness. 

The most sensible development in connection with the interstate 
system has been the combined use of highways with rail transporta- 
tion in Chicago’s Congress Street Expressway, to carry the peak 
loads. Page 68 isa picture of this project. 

The most important phase of this development is shown on page 
69. This expressway was designed with a capacity of 6,000 vehicles 
per hour for the four lanes. Almost as soon as this road was built 
a capacity load was reached in the peak hour when, even today, only 
7,650 people are being moved. Outside of the rush period, this ex- 
pressway is used at less than half its capacity. It is, therefore, ob- 
vious that more than 50 percent of these expenditures were for the 
benefit of those who choose to move in this manner during the rush 
hours, without paying for their share of the cost of these facilities. 

Contrasted with this, the high-speed rail transit system is moving 
12,350 in one hour, using only 25 percent of its capacity. It could 
take on three times this load with minimum additional expenditures. 
If this high-speed line were abandoned, seven additional express- 
way lanes for use in both directions would have to be constructed im- 
mediately, to provide sufficient highway lanes for automobiles to 
carry the load, or at least two more lanes exclusively for buses. 

To provide the present peak capacity of this high-speed line would 
require in one direction at least 20 additional expressway lanes for 
automobiles or 7 additional bus lanes, if everyone were forced into 
buses. 

Toronto, Canada, has solved their problem as shown on page 70. 
Instead of relying exclusively on highways, they have constructed 
one subway, are building a second, and a third one is on the drawing 
board. The percentage increase in real estate property assessments 
from 1950 to 1959, in the various wards in the city, is shown by 
the numbers in the various ward subdivisions. Metropolitan Toronto 
has stated that the increase in tax ratables along the subway is pro- 
ducing additional taxes in the amount of $5.5 million a year, which is 
2.4 times the amount required to carry the cost of the subway con- 
struction. 

If the policy of the Federal Government is to continue to develop 
different types of transportation facilities without any total pro- 
gram for all transportation media, then ultimately the suburban pas- 
senger services of the railroads must disappear, because passenger 
losses will force the railroads with suburban services into bankruptcy. 
No legislation, to compel these services to remain, can alter this fact. 

To see what would happen if suburban services were abandoned, 
we had an analysis made of the cost of additional highway facilities to 
carry present Pennsylvania Railroad suburban service passengers by 
automobile. It is shown on page 71. In both the Philadelphia and 
New York areas, the cost would be over $600 million, or a grand total 
of $1,273 million. We are losing about $12 million a year in furnish- 
ing this suburban service, because we are being required to operate 
services for the use of the public at rates which cannot compensate 
us for the peak loads 5 days per week. It would be far cheaper for 
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Government to assume its responsibility for continued operation of 
these suburban services, even at a cost of $12 million per year, than 
to spend $1,273 million with its additional interest, maintenance, and 
operational costs. 

From the standpoint of the services moving into the New York area, 
Dwight Palmer, State highway commissioner, State of New Jersey, 
has publicly stated that if the suburban rail services in North Jersey 
were abandoned, the State would be required to spend $6 billion in 
10 years compared with a projected expenditure of $3 billion in the 
next 15 years. He also stated that it would be physically impossible 
to provide the highway facilities to carry these peak loads. 

The recent. March snowstorms gave a comparison of the value of 
rail passenger service with the publicly supported passenger services 
that compete against us. Page 72 shows a number <P aanelewe state- 
ments.. Note the headings, “Jams at Lincoln Tube Strand Com- 
muters”’; “Airport Closed”; “Parkway Shut”; “Tunnels and High- 
ways Blocked by Jackknifed Trailers”; “Trains and Subways Only 
Bright Spots”; “Rails Are Best.” 

Page 73 shows some of the difficulties overcome by the railroads in 
providing service during this period when publicly aided transporta- 
tion facilities failed. The Pennsylvania Railroad even had a large 
increase in its truck-train operations, due to the inability of vehicles 
to move over the highways during the storm period. 

Page 74 shows editorials from the Philadelphia Inquirer and the 
Daily News, on March 5. Note the statement in the last paragraph in 
the Philadelphia Inquirer: 

Most important of all was the reliable rail transportation. The Nation was 
given another spectacular example of why commuter trains are the lifelines of 
big cities and must be preserved. 

In contrast, note another clipping, on page 75 from the same Phil- 
adelphia Inquirer: “City gets $1,222,000 U.S. Fund for Airport Run- 
way.” This runway will be used primarily to accommodate larger 
planes which will divert additional passengers from the Pennsylvania 
Railroad. 

One of your fellow Senators, in commenting upon the editorial, 
“Rails to Rescue,” says that “it certainly underscores the necessity for 
an up-to-date evaluation of the needs for a constructive national trans- 
portation policy in terms of 1960’s economy.” 

Page 76 shows several clippings with respect to air service. The 
one to the left is taken from an address by the Administrator of the 
Federal Aviation Agency, commenting, first, upon the development 
of a data processing center to improve the control of airways; and, 
second, the development of blind or all-weather landing capability. 
Both of these are excellent facilities, and should be progressed. The 
Federal Government, however, cannot expect to continue to pour 
additional millions of dollars into air transportation and then at- 
tempt to force, by legislation, the continuance of unnecessary rail 
passenger services unless it establishes equality of financial treat- 
ment. 

The Administrator’s third comment covers the fact that the air- 
lines forfeited $23 million in revenue last year because they were not 
always able to deliver their passengers and cargo to destination air- 
ports. 
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Alongside of this are two clippings to indicate the request of Capi- 
tal Airlines to renew Federal aid, because their losses have increased 
as the result of bad weather and the public’s concern over air acci- 
dents. We regret that they have experienced these difficulties. How- 
ever, page 77 shows that, as the result of two storms in February and 
March 1958, the Pennsylvania Railroad lost revenue of $6 million, 
sustained additional extraordinary expenses of over $3.5 million, 
for a total storm loss of almost $10 million, There was no effort on 
the part of the Federal Government to assist us. 

The year 1958 was a bad year, and the net result of our opera- 
tions for those 2 months was a deficit of $12.4 million. This year 
we had a somewhat similar experience, but not quite as disastrous, 
when in February and March we had storm losses exceeding $6,000,- 
000. Of course, we are not eligible for Federal assistance. 

In contrast, it is noted that the cranberry industry is to be paid $10 
million indemnity as the result of the cranberry scare last year. We 
would welcome a similar attitude on the part of Federal Government 
which has, through its acts previously discussed, assisted in the diver- 
sion of considerable revenue from us, so that we are now experienc- 
ing passenger service losses which consume half of our freight earn- 
ings. 

In order to assist in finding a solution to the suburban travel prob- 
lem, the Pennsylvania Railroad with the cooperation of the Read- 
ing Co. entered into an experimental service with the city of Phila- 
ddphia to determine whether congestion in midcity could be reduced 
to prevent the necessity for further highway expenditures and fur- 
ther reductions in tax rateables. The first flier on this so-called “Op- 
eration Northwest” service is shown on page 78. 

A significant chart of this experiment is shown on page 79. This 
chart shows the percentage changes in passenger travel on our Phila- 
delphia suburban passenger lines in 1957 versus 1956; 1958-1957; 
1949-1948. ‘The results of experimentation on our Chestnut Hill line 
shows an increase of 12 percent in 1959 versus 1958, contrasted with 
a previously decreasing trend of 6 percent, or an improvement of 
nearly 20 percent. Note also that the other lines have not improved. 

The Philadelphia city solicitor estimated that as the result of these 
experiments, 1,500 automobiles per day were now being kept out. of 
center-city traffic, and because of the low passenger rates the motorists 
were saving $370 apiece annually, and the city would ultimately save 
$170 per motorist each year. However, the railroads are still losing 
money in providing this public service. 

Page 80 shows the peak-hour volumes on the Chestnut Hill line for 
1940-58 and 1959. It is important to note that, in spite of the diver- 
sion of total travel from the suburban lines, the Chestnut Hill peak- 
hour load has increased an additional 31 percent. This may raise a 
question in your minds as to the financial results with the improved 
services and reduced rates. 

Page 81 gives the answer. The volume has increased, as shown by 
the lower graph. However, the revenue we received decreased, in spite 
of increased service and volume. It should be noted that the city com- 
pensated us only for a portion of our out-of-pocket costs for crews, 


power, and some of our maintenance of equipment charges for the 
additional services operated. 
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The city has now formed a nonprofit corporation known as the Pas- 
senger Service Improvement Corp., designed to expand this type of 
operation within the city and, if possible, outside. This “Philadelphia 
Story” is shown on page 83 with the present experimental operations 
in solid red and, in dashed red, the extensions being considered. The 
important factor is that the city is not financially able to provide new 
equipment for these services or even sustain the total cost of the 
services. 

Up to this point, I have tried to give you a picture as to the Federal, 
State, and local responsibility for this diminution in passenger sery- 
ice. From this it must be clear that legislation, such as proposed, can- 
not keep the passenger services in existence unless Federal policy is es- 
tablished to force the railroads into bankruptcy. 

Thus far, the Pennsylvania Railroad has struggled through the re- 
moval of interstate passenger train services with various State com- 
missions without going to the Interstate Commerce Commission, al- 
though, in the past, we have had situations where such relief would 
have been of great benefit. 

Pages 84 and 85 show the Pennsylvania Railroad train discontinu- 
ance cases pending before the Interstate Commerce Commission under 
section 13a(2) of the act. If you will look first at page 85, you will 
note the small number of people handled on these trains, when the 
distance of the run is considered. 

Referring to page 84, you will note, first, the roundtrip passenger 
service between Camden and Pemberton. In 1958, the cost of crew 
wages and car expenses was five times the revenue. We first filed 
with the New Jersey Commission for the abandonment of these trains 
on July 31, 1956. The final order denying our application was re- 
ceived November 5, 1958. Then we filed with the Interstate Com- 
merce Commission on February 25, 1959. While the examiner’s report 
recommended discontinuance of these trains, as yet we have not re- 
ceived a decision. Thus, because of these delays, since our first appli- 
cation was filed with the State commission, our accumulated crew 
wages and car costs have exceeded our revenues by $108,000 on this 
service. 

The second discontinuance case is our Trenton-Red Bank service, 
which is a similar picture. The original application for discontinu- 
ance was filed with the State commission on March 4, 1957. A denial 
by that commission was received 2 years later on March 13, 1959. A 
petition to the Interstate Commerce Commission was filed on April 
15, 1959. Again, the examiner recommended discontinuance of these 
trains, but there has been no decision. Again as a result of the delay, 
our crew wages and car costs exceeded our revenues by $140,000. 

The Camden-Trenton service is somewhat similar. The original 
petition to the commission was filed on July 14, 1958. and it was 
denied on December 18, 1958. A petition was filed with the Interstate 
Commerce Commission on July 24,1959. A hearing was held Novem- 
ber 30, 1959, and the examiner subsequently recommended discontinu- 
ance of these trains, yet no report has been received. Our cumula- 
tive crew wages and car and locomotive costs have exceeded revenues 
by $52,000. 

The Harrisburg-Williamsport service is another example. The first 
application with the State commission was filed on July 21, 1955. 
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The latest denial was dated July 27, 1959. A petition was filed with 
the Interstate Commerce Commission on August 24, 1959. A hearing 
was held on December 8, 1959. The cumulative crew wages and loco- 
motive and car costs only since the initial filing have exceeded re- 
venues by $336,000. 

From the standpoint of delay by State commissions, the Trenton- 
Philipsburg petition represents the worst picture. The initial applica- 
tion was filed June 3, 1949. After we had received the latest State 
commission denial on March 5, 1959, we endeavored to work this out 
with the local authorities. Failing in this, we filed with the Interstate 
Commerce Commission on October 15, 1959. As yet, no relief has been 
granted since the initial filing of our petition. Our accumulated crew 
wages and car costs have exceeded our revenues by $440,000, just in 
the time since the first application was filed with the State commis- 
sion. 

This type of thing is sometimes spoken of as “only one train,” but 
notice in these five instances that cumulative crew wages and locomo- 
tive and car costs exceeded revenues by more than a million dollars, 
notwithstanding the losses being sustained prior to the initial filings. 
These charges do not include depreciation, taxation, maintenance-of- 
way expenditures, other transportation expenses, station operation, 
etc. So long as the State commissions and the Interstate Commerce 
Commission practice these delaying tactics, these losses to the rail- 
roads continue and represent an increasing burden on interstate com- 
merce. 

Surely, we should not be expected to continue services in this man- 
ner. As a matter of fact, this phase of the legislation should be am- 
plified to eliminate the delays now being incurred. The legislation 
proposed to put similar and greater restrictions on the handling of 
interstate cases is fraught with similar results. It is most significant 
that the opposition to most train removals has come from publicity 
elected officers and representatives of train and engine service em- 
ployees. These people are and have been familiar with all the efforts 
to remove trains, and there is no reason why any additional restric- 
tions such as further delays and extensive hearings should be placed 
upon the railroads. 

The delays at State commission levels illustrated by the cases pend- 
ing before the Interstate Commerce Commission under section 13a(2) 
indicate the type of delays that will inevitably result by the proposals 
to amend section 13a(1). If any corrective action is needed, it is 
needed within the realm of Federal policy. The proposals for full 
hearings and the requirement of continuing operation manifestly are 
not. required. 

The Transportation Act of 1958 has been the only step taken thus 
far by Congress to alleviate this serious national problem, and its ef- 
fectiveness will be destroyed by this proposed legislation. 

All of the arguments in supporting of the bill are for repressive 
regulation, similar to that in certain States which make Federal relief 
necessary. They are designed to make difficult the discontinuance of 
trains not used by the public and to preserve jobs not justified eco- 
nomically; to require unnecessary passenger service on lines which 
have profitable freight service; and, generally, to put passenger service 
in the same straitjacket that exists in some of the States. At the very 
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least, this legislation is designed to slow up relief in situations that 
demand speedy action. 

It should be apparent from the facts I have presented that the legis- 
lation proposed will not provide the essential rail services needed in 
times of national emergency similar to those provided during World 
War II. The comments with respect to public responsibility and 
obligation should indicate that Government should assume its respon- 
sibility because Government, and primarily the Federal Government, 
has created this situation. These same comments would likewise ap- 
ply to the ability of the railroads to continue to furnish clean, modern 
equipment and convenient service. 

If it is the desire of the Federal, State, and local governments that 
these losing services be continued, then Government should assume its 
responsibility for the losses it has created. The theory that the Inter- 
state Commerce Commission should order payments for the protection 
of employees where such services are discontinued is certainly not in 
the American tradition. These men are already protected under rail- 
road unemployment and retirement insurance acts, which were further 
expanded in 1958 to the extent of costing the carriers about $90 mil- 
lion additional annually. Since Government is responsible for this 
deteriorating railroad passenger service situation, manifestly the rail- 
roads shinltnek be required to make any additional contributions for 
job protection. 

It should be evident that the various unrelated acts of the Federal 
Government aided by similar actions on the part of State and local 
governments, have created the present passenger train service situa- 
tion, both interstate and local or suburban, and that no legislation of 
the type proposed by S. 3020 will correct this condition. If there are 
to be continuing Federal programs of aid to all forms of transporta- 
tion except the railroads and efforts to force retention of unnecessary 
railroad passenger services without proper compensation, then bank- 
ruptcy of the railroads will ultimately result to the degree to which 
railroads are required to furnish such passenger services. 

I have shown that S. 3020 will produce exactly the opposite results 
from those its sponsors purport to desire. It will not improve neces- 
sary passenger service but will insure deterioration; it will prevent 
rather than further the improvement of equipment; it will further 
weaken the ability of the railroads to meet a national emergency ; and 
it will sap the strength of the railroads to improve the freight and 
passenger services which are essential to the public. 

If it is the desire of the Federal, State, and local governments that 
these losing services be continued, then the Government should as- 
sume its responsibility for the losses it has created. 

From a standpoint of equity, since the Federal Government has 
created these situations and has placed these properties and their own- 
ers in a position of losing $610,400,000 in the passenger business dur- 
ing 1958, a most equitable arrangement would be for the Federal Gov- 
ernment to provide compensation for the losses now being incurred 
by the railroads in rendering passenger service. 

This bill as proposed would destroy our American right to manage 
our business and would establish further Government authority to dic- 
tate what these passenger services should be, without Government re- 
sponsibilty for the financial results. 


ae 
as 


anc 


not 
nit 


PROPOSED PASSENGER TRAIN ACT OF 1960 297 


Page 87 outlines three basic steps to solve the railroad problem. 
Either: 

(1) The railroads could be given complete tax relief and complete 
freedom to provide services at rates which the railroads would de- 
termine to produce a fair rate of return; or, 

(2) The railroads should be permitted or ordered by Government 
to get out of the passenger transportation business and this is particu- 
larly true of the suburban services, which obviously cannot survive 
financially ; or 

(3) Government can recognize and assume its responsibility for 
this problem, which it has created. 

To accomplish this, there should be no further restrictions on the 
operations of interstate trains. Ifa specified quota of rail passenger 
service is required for future defense needs, arrangements should be 
eee by the Federal Government to see that it is operated and 

aid for. 

P Railroad suburban services are lifelines to the communities and are 
essential services for the benefit of the public. This is a public prob- 
lem and not a railroad problem. To correct this condition, it 1s es- 
sential to have legislation of the type recommended by the American 
Municipal Association and recently proposed in a metropolitan mass 
transportation bill, S. 3278, introduced by Senator Williams of New 
Jersey and jointly sponsored by many other Senators. 

As long as the Federal Government continues its program of un- 
related expenditures for various types of transportation without con- 
sideration as to the total requirement of transportation in the United 
States, the present chaotic conditions will continue. 

The Federal Government should either establish user charges which 
would require the people and businesses using publicly provided and 
financed facilities to pay for their total costs, or place the railroads: 
upon a complete plane of equality with these competitors. This 
would mean complete relief from taxation and some arrangement to. 
give the railroads tax credit for their roadway capital expenditures 
and for their expenditures for maintenance-of-way. 

It is, therefore, imperative that the responsibility for planning a 
total transportation system within the United States, including high- 
way, air, inland waterways, and rail, should be concentrated in one 
arm of government which will assure equality of treatment to all 
forms of transportation and which will ‘be responsible for Federal 
transportation expenditures. Until this is done, the present deteri- 
orating rail passenger service situation and the present un-American 
inequities will continue. 

I do not suggest that the Transportation Act of 1958 is inadequate 
to cure the railroad problem. Much more is necessary, but it has 

roved to be a small step in the right direction. The relief that it 

as provided has been exceedingly modest and the Interstate Com- 
merce Commission has given no indication that anything but modest, 
and fully justified, relief can be expected in the future. 

I respectfully recommend that there is no need for S. 3020. It will 
not solve the problem. It will only accentuate and increase the mag- 


nitude of the railroads’ very serious condition. Its enactment would 
bea distinct step backward. 
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My testimony is designed to show that this committee was correctly 
apprised of the serious national problem caused by the railroad 
passenger deficit when it recommended the Transportation Act of 
1958; that the Interstate Commerce Commission was likewise cor- 
rectly informed when it issued its report on the Railroad Passenger 
Train Deficit, 306 ICC 417—1959; and that the problem still exists 
despite the slight alleviation resulting from section 13a of the 1958 
law. 

The Pennsylvania Railroad operates more passenger trains and 
more passenger train miles than any other railroad in the United 
States. Although it incurs one of the largest passenger losses of any 
railroad in the country, it has thus far had no direct relief under 
section 13a of the Transportation Act of 1958, but it has experienced 
a more enlightened attitude on the part of local authorities, because of 
the existence of the law. 

There has been no rush to the Interstate Commerce Commission for 
wholesale discontinuance of passenger service. My company has 
sought relief during the year and a half of the law’s existence on 10 
unimportant trains, about 1 train out of every 70 trains its operates, 
and I understand that the national average has been only a little 
higher. 

Since World War II, the Pennsylvania Railroad has sustained 
losses of $644 million in its passenger operations. An analysis of the 
track occupancy charts shows that these losses are actual dollars, 
These losses in 1958 and 1959 consumed 79 percent and 56 percent, 
respectively, of our freight earnings. The resultant lack of earnings 
forced the curtailed use of maintenance-of-way material to a new low 
with its resultant deferred maintenance. This same lack of earnings 
has had a similar effect of deferred maintenance upon our freight and 
passenger equipment. The passage of legislation demanding the im- 
provement of this equipment, and the maintenance of passenger serv- 
ice for defense needs without correcting the basic causes in useless, 
Passenger equipment and service cannot be kept on a standby basis 
unless the Pennsylvania earns a profit on this service. 

As a result of passenger losses combined with low freight earnings, 
the Pennsylvania’s rate of return in 1958 was only 0.3 percent and the 
average of the past 4 years was only 1.9 percent compared with around 
10 percent in most other industries. If we had not been forced 
to absorb the passenger losses, we would have earned a meager 3.6 
percent. However, even this would have been an improvement. These 
deficient earnings also resulted in our capital expenditures falling toa 
new low rate compared with our business. 

In spite of our straightened financial situation, $112 million has 
been spent by the Pennsylvania Railroad since World War II for new 
passenger equipment. Included in these expenditures was a total of 
$4 million for new equipment in the New York area, and new ex- 
perimental suburban service cars, even though we are losing $12 
million annually in providing these surban services which are a public 
responsibility. 

The diminution in passenger service is not new but has resulted 
from the unrelated actions of the Federal Government assisting other 
forms of transportation while railroad passenger rates were restricted 
and suppressed. 
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Following World War II, with an increase in population of 25 per- 
cent, railroad passenger-miles on the Pennsylvania decreased 60.9 
percent ; but passenger train-miles decreased only 54.5 percent. The 
reduction in train-miles has been following rather than preceding 
the reduction in passenger-miles. This analysis and a similar one for 
all class I railroads demonstrates that the railroads generally, and the 
Pennsylvania particularly, are not and will not be in a position to 
carry the peak passenger load that they carried during World War LI. 

Also, following World War II, with population increasing 25 per- 
cent and total ton-miles i increasing 40 percent, railroad freight traffic 
decreased 3 percent; while traffic of railroad competitors, using pub- 
licly financed facilities, increased as much as 235 percent for trucks, to 
as much as 620 percent for airlines. In the same manner, total pas- 
senger transportation increased 108 percent; but railroad passenger- 
miles were off 66 percent, while the users of publicly financed facilities 
increased as much as 144 percent for highways to as much as 404 
percent for airlines. These facilities, publicly financed for use by our 
competitors, pay no State or local taxes, while the Pennsylvania paid 
$33 million for such taxes in 1959, and practically all of it was on or 
in heu of fixed facilities. 

The history of the changes in passenger rates shows why we had low 
rates of return on our passenger services. Government created and 
supported air fares and established a ceiling on rail passenger fares. 
Rail passenger fares were forced down by Government action and did 
not move up to 1921 levels until 1957. Coach fares are now only 14 
percent above the 1921 level, but the combined cost of labor and mate- 
rials is up 255 percent. This history also shows the low yield per 
commutation mile which, combined w vith the low utilization of equip- 
ment and crews due to uneconomic peakloads 20 hours out of the week, 
causes the loss in suburban service. 

Expanding its previous policies, Federal expenditures aiding other 
forms of transportation doubled in 1958 compared with 1947 to 1956. 

The expenditures for public aid to transportation included an im- 
mediate and continuing diversion of $600 million annually from gen- 
eral taxes to support the so-called user taxes for the Interstate High- 
way System. 

At the same time, expenditures for highway and street purposes in- 
creased to a rate in 1959 that was 5.6 times what these expenditures 
were in 1921 in constant dollars. 

Past and projected Government expenditures for air transport 
through fiscal 1961 exceed $5 billion, without support from the users 
of these facilities and services. The Federal Government provided 
$4.5 billion of these expenditures, which have caused further diversion 
of passenger travel from the railroads. This Federal air program is 
now spending almost one-half billion dollars a year just on the 
Federal airways system, and is increasing every year. 

Per capita highway expenditures in the Pennsylvania Railroad terri- 
tory increased 300 percent from 1942 to 1957. Turnpike construction 
in Pennsy Ivania and New Jersey, together with the Port of New York 
Authority programs, has diverted many passengers from our trains. 
None of these competing transportation facilities pay any taxes to- 
ward the support of Government. The Pennsylvania Railroad, in 
addition to providing its own facilities, must. pay interest on the debt 
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incurred, maintain its facilities at its own expense, and pay taxes 
thereon. Pennsylvania Railroad securities frequently must pay State 
taxes. In all cases, the income from railroad securities is subject to 
Federal income taxes, but the income from the securities of these State 
and local tax-free competitive transportation facilities is free from 
Federal income taxes. 

The $200 million expenditure by the Federal Government in New 
Jersey with $85 million by the State in the 5 years ending in 1960 has 
served to parallel and duplicate our freight and passenger services 
with highways for the use of our competitors. As a result of these 
Government policies, a busline is paying per bus-mile to use public 
facilities, about one-fourth of what the Pennsylvania Railroad pays 
per freight and passenger car-mile, to use its own facilities and pay 
taxes. This policy of providing public aid for railroad competitors 
is repeated in each area the Pennsylvania Railroad serves. 

Approximately $27 million annual expenditures from general funds 
is spent annually for highway facilities and traffic control in the city 
of Philadelphia. Three billion dollars are to be spent by the Penn- 
sylvania State Highway Department in a 12-year program, $2.2 bil- 
lion of this will be provided by the Federal Government. 

One hundred million dollars are taken annually from general funds 
in New York City for highway purposes, where almost $3 billion has 
been spent or projected just for highway construction since 1931. 

Allegheny Airlines is an example of the subsidized air services 
with which we must compete. Blanketing Pennsylvania Railroad 

assenger service in the East, this airline’s operations have recently 

een expanded to include the territory between Boston and Washing- 
ton. This airline now serves intermediate cities of New York, Tren- 
ton, Philadelphia, and Baltimore, where our greatest passenger busi- 
ness remains. In addition to the use of airport and airway facilities 
provided free primarily by the Federal Government, Allegheny re- 
ceives a direct subsidy from the Federal Government averaging $7.07 
per passenger and equal to 60 percent of its passenger revenues. In 
other words, for every dollar it collects from its passengers, it re- 
ceives 60 cents from Uncle Sam. Give us similar treatment, and we 
will not only continue our passenger service, but buy new equipment, 
reduce our rates, and show a profit. 

Suburban passenger service is also to be controlled in the proposed 
legislation. Some of this service is intrastate travel, but in the New 
York area practically all of our suburban service is interstate. These 
services carry peakloads only 20 hours out of the week. As a result, 
over 80 percent of the equipment and crew personnel is needed for 
only 20 hours per week. Obviously, no private enterprise, in spite 
of any legislation, can survive with utilization of equipment and per- 
sonnel on such a basis. 

The utilization of our fixed facilities, measured by the track oc- 
cupancy in the New York and Philadelphia area, demonstrates that 
over one-half of these facilities are required for through passenger 
and suburban service. I can assure you that if all of our passenger 
services were eliminated, we could save every dollar of our passenger 
losses and probably more. 

Our investment in suburban passenger service facilities and equip- 
ment in the New York-Philadelphia area totals $171 million. We 
lose $12 million a year on this suburban service. 
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In spite of the investments of the Port of New York Authority 
to divert passengers to rubber tires, there has been no increase in the 
total rush hour movement from New Jersey to New York. However, 
on the other sides of New York from West Chester and Long Island, 
the similar rush hour movement of persons has increased 90 percent 
and the rail movement has increased 49 percent. 

If the Federal Government is to continue its present policies to 
divert people from the rails, terrific additional public expenditures 
will be required to handle the volume now ae carried by rail. 
Los Angeles, Chicago, and Boston, as well as New York, will demon- 
strate this. In contrast, Toronto, Canada, by providing mass trans- 
portation facilities, has saved time and money for its citizens. 

If the policy of the Federal Government is to continue to develop 
transportation facilities without any total program for all transpor- 
tation facilities, ultimately the suburban passenger services of the rail- 
roads must disappear. 

Public authorities have stated that sufficient facilities could not be 
constructed to carry all of the rush hour passengers by highway. If 
it were possible, it would require an expenditure of $1,273 million to 
build highways to replace the Pennsylvania’s suburban passenger-car- 
rying capacity in the New York and Philadelphia areas. As I men- 
tioned previously, our losses on these services are $12 million a year. 
It would be far cheaper for the Government to assume its responsi- 
bility and pay the railroads for the services they are compelled to 
operate rather than to make these terrific highway expenditures, 
which will not solve the problem and will cost the public additional 
taxes. 

The value of passenger service to the public was illustrated dur- 
ing the recent March snowstorm. In contrast, is the program of the 
Federal Aviation Agency for additional airway facilities and its con- 
cern over losses in airline revenue. Since my statement and exhibits 
were prepared, Capital Airlines has withdrawn its petition to have 
the Federal Government compensate it for losses due to bad weather 
and public concern over air accidents. However, the CAB is to seek 
other means to relieve Capital’s financial distress. 

In February and March of 1958, primarily due to bad weather and 
other conditions, the Pennsylvania lost over $12 million. This year 
we had similar storm losses amounting to $6 million. As a matter of 
equity, the Pennsylvania should receive help similar to the $10 million 
indemnity to be paid the cranberry industry. 

The Pennsylvania and the Reading have cooperated with the city 
of Philadelphia in experiments to solve the suburban problem. The 
results from the city’s standpoint have been most satisfactory. The 
program has started to expand; however, the city needs help to solve 
this problem. 

The history with respect to Pennsylvania passenger train with- 
drawal cases pending before the Interstate Commerce Commission 
represents 10 rather minor trains. However, the financial results to 
us have not been minor. From the time these cases were first before 
State commissions, we have had a cumulative total expense for only 
crew wages and locomotive and car costs which exceeds the total 
revenue collected by more than $1 million. 
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The 1958 law is the only step taken by Congress so far to alleviate 
this serious national problem, but its effectiveness will be destroyed 
by S. 3020. All of the arguments in support of the bill are for repres- 
sive regulation, similar to that in certain States which make Federal 
relief necessary. This bill is designed to make more difficult the dis- 
continuance of trains not used by the public and to preserve jobs not 
justified economically; to require unnecessary passenger service on 
lines which have profitable freight service; and generally to put all 
passenger service in the same straitjacket that exists in some of the 
States. 

My testimony has shown that S. 3020 will have exactly the oppo- 
site results from those its sponsors purport to desire. It will not im- 
prove necessary passenger service but will insure deterioration; it 
will prevent rather than further the improvement of equipment; it 
will further weaken the ability of the railroads to meet a national 
emergency; and it will sap the strength of the railroads to improve 
services that are essential to the public, both freight and passenger. 

If it is the desire of the Federal, State, and local governments that 
these losing services be continued, then Government should assume 
its responsibility for the losses it has created or will continue. Any 
theory that the Interstate Commerce Commission should order pay- 
ments by the railroads for the protection of employees where serv- 
ices are being discontinued as the result of Federal, State, and local 
governmental action is certainly unwarranted. A more equitable 
arrangement would be for the Federal Government to compensate 
the owners of the class I railroad for the $544 million they lost in 
the passenger business during 1959, because Government is respon- 
sible for these losses. 

To solve the problem either— 

(1) The railroads could be given complete tax relief and com- 
plete freedom to provide services at rates which the railroads 
would determine to produce a fair rate of return; or 

(2) The railroads should be permitted or ordered by Govern- 
ment to get out of the passenger transportation business, and 

this is particularly true of the suburban service, which cannot survive 
financially; or 

(3) Government can recognize and assume its responsibility 
for this problem, which it has created. 

To accomplish this, there should be no further restrictions on the 
operations of interstate trains. If a specified quota of rail passenger 
service is required for future defense needs, then arrangements should 
made by the Federal Government to see that it is operated and paid 

or. 

The Federal Government should establish adequate user charges 
that would be paid by the people and businesses using these facilities, 
which have been and are being provided by the Government at pub- 
lic expense, and the railroads should be placed upon a complete plane 
of equality with these competitors. This would mean complete relief 
from local and State taxation, and some arrangement to give the rail- 
roads tax credit for their roadway capital expenditures and for their 
expenditures for maintenance-of-way. 

The suburban services are lifelines to the communities and are es- 
sential for the benefit of the public. The solution of this problem is 


an 


Fe 
tw 
th 


pr 


PROPOSED PASSENGER TRAIN ACT OF 1960 303 


the solution of a public problem and not a rail problem. To correct 
this condition, it is essential to have legislation of the type recom- 
mended by the American Municipal Association and recently pro- 
posed in the metropolitan mass transportation bill introduced by Sen- 
ator Williams of New Jersey, S. 3278, and jointly sponsored by many 
other Senators. 

As long as the Federal Government continues its program of un- 
related expenditures for various types of transportation without con- 
sideration as to the total requirement of transportation in the United 
States, the present chaotic conditions will continue. It is imperative 
that the responsibility for planning a total transportation system 
within the United States, including highway, air, inland waterways, 
and rail, should be concentrated in one arm of government which will 
assure equality of treatment to all forms of transportation and which 
will be responsible for Federal transportation expenditures. Until 
this is done, the present deteriorating rail passenger service situation 
and the present un-American inequities will continue. 

I certainly do not suggest that the Transportataion Act of 1958 
is adequate to cure the railroad problem—much more is necessary— 
but it has proved to be a small step in the right direction. The re- 
lief that it has provided has been exceedingly modest and the In- 
terstate Commerce Commission has given no indication that any- 
thing but modest, and fully justified, relief can be expected in the 


future. Not only is there no need for S, 3020, but its enactment 
would be a distinct move backward. 


Senator Harrxe. Thank you. 

On page 10 I want to thank you for commenting on S. 3278. I 
am a cosponsor of that measure. I am glad you approve of it. 

Mr. Patcne.u. I appreciate that. 

Senator Harrke. On page 10 you state there that as long as the 
Federal Government continues its program of unrelated expendi- 
tures for various types of transportation without consideration to 
the total requirements of transportation in the United States, the 
present chaotic condition will continue. 

In substance, that is what you say; is that correct ? 

Mr. Parcuetu. Yes, sir. 

Senator Harrxer. Do you believe the ICC in its present form needs 
revision ? 

Mr. Parcnetyt. The thing that needs revision is the transportation 
policy of the country as a whole. That would take in possibly some 
consideration of the ICC. But if you don’t do the rest of it, there is 
no use going in and kicking the ICC around. 

Senator Harrkr. We have a new Federal Aviation Act. 

Mr. Parcueii. Yes. But you still have—Senator Bible said in 
San Francisco yesterday the left hand doesn’t know what the right 
hand does, and apparently doesn’t care. That is what is wrong. 

Senator Harrxe. I hope we care. 

Mr. Parcuetu. He is not talking about you gentlemen. He is talk- 
ing about where we stand as far as expenditures for transportation 
facilities at the present time. There is no relationship between the 
transportation expenditures for highway, for airway, and for water- 
way, and for the regulation of the railroads who are still under 
repressive regulation, while the rest are being promoted. 
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Senator Harrxe. Now, then, you come to the statements on pages 
1 through 8. In substance, do they have specific reference to S. 3020 
or to the general overall condition of the railroads? 

Mr. Patcuett. They have specific reference to S. 3020, which is a 
result of the condition of the railroads as a whole. 

Senator Harrxe. I was wondering if you would care to elaborate on 
how S. 3020 could have the terrific effects that you imply that it has 
had when it is only proposed legislation. 

Mr. Patcuetn. I didn’t say that it had. I said what it would have. 

Senator Hartke. You point out the condition of the railroad in- 
dustry in general. Isn’t this more or less an indictment of the overall 
transportation policy as you think it applies to the railroad system 
and not relative to S. 3020? 

Mr. ParcHe tu. It is an indictment of the general situation that ap- 
plies which has resulted in some deterioration in passenger service, 
and you are attempting, or legislation has been proposed in 8S. 3020, 
to attempt to correct this deteriorating passenger service without at- 
tempting to correct the basic cause of the condition. 

Senator Harrke. Just to make it clear. I am a co-sponsor of this 
measure, too. So that is right. I don’t want anyone misled, anyone 
here. My purpose is to develop the facts and information. 

Your statements on page 9 raise some interesting points in which you 
point out the solution to these problems, or at least parenthetically 
state them. Take No. 3 first, that the Government recognize and 
assume its responsibility for this problem, which it has created. 

= which problem do you refer, to the general condition of railroads 
today ! 

Mr. Prrcnety. And the specific condition of the passenger service. 

Senator Harrxe. You feel that the passenger service condition to- 
day isa result of the Government’s action ? 

Mr. Prrcneny. Yes, sir. If you will refer to this page of exhibits— 
I will try to find it in here—you will find an exhibit indicating the 
passenger fares. 

Senator Hartke. Do you want somebody to help you? 

Why don’t you identify yourself, sir, and just sit there with him. 

Mr. Parcueu. This is Mr. Diffenderfer. 

On page 23, sir, there is an index of the basic coach fares of the 
Pennsylvania Railroad compared with the hourly wage and material 
costs of the class I railroads starting out with 1921 as 100. The 
heavy black line shows the basic coach fares. 

As I mentioned in the testimony, along in the twenties the Federal 
Government moved into the aviation industry and supported public 
aviation but fixed its fares right on top of railroad coach fares, and 
it has continued those fares by its support in that level ever since. 

Now, there isn’t any question but what we need aviation. Had it 
not been for that I could not have gotten back here today to testify. 
We will use it and will continue to use it. But you have put a level 
in there by artifically repressing their rates that have kept our rates 
down artificially, so that we cannot help but have a loss in our pas- 
senger services which forces us to get out of the passenger business. 

Senator Harrxe. To make it clear, do you propose that the pas- 
senger rates be permitted to be increased ? 

Mr. Patcuey. You mean the rail passenger rates? 

Senator Harrxe. Yes. 
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Mr. PatcoHe.u. Support of rail passenger service should be on the 
same basis as the support of air passenger service, whether it be by 
subsidy, if that is what the Federal Government wants, or by user 
charges, and by a complete equality of taxation. 

Senator Harrxe. You don’t propose to increase just the basic fare ? 

Mr. Patrcueiyu. We have only been able to get those basic fares in- 
creased—I might mention in 1936 the ICC in its wisdom drove those 
rates down to 2 cents a mile, and we did not succeed in getting them 
back up across the line until 1957. And today our basic passenger 
coach fares are only 14 percent above what they were in 1921. In 
fact, if we hadn’t started with 1921, I know this goes back to around 
1918, because I paid 3.6 cents a mile at that time. 

Senator Harrxe. What I am asking you is, do you feel that an in- 
crease in the fares would help solve part of your problem ? 

Mr. Parcuetn. Yes, but you increase the fares and you will de- 
crease more service, because it is self-defeating, it will drive more 
people away from the rail service. 

Senator Harrxe. Do you think that you should increase the fares 
or that you shouldn’t increase the fares? 

Mr. Parcuexu. I think you should establish equality between the 
various forms of passenger service. The very idea of putting Alle- 

heny Airlines as a complete blanket on top of the Pennsylvania 
Railroad’s passenger service in the east, and giving them 60 cents for 
every dollar they collect from their passengers, certainly is going to 
put us out of business. 

As a matter of fact, they are operating what they call commuter 
service between Philadelphia and Pittsburgh at a rate which is less 
than ours. 

Senator Harrxe. What I am trying to get at, sir, is whether or 
not you really want an increase in fares, or whether you don’t want 
an increase in fares? 

Mr. Patrcuetu. If you don’t correct the conditions that exist, we 
have no recourse but to correct fares, and that will eliminate more 
service, no matter what legislation you pass. 


Senator Harrxe. All right. I take it you don’t want to be pushed 
back on that? 

Mr. Patcnetu. I will go as far as you want to go, but you can’t 
go one side of the street, you have got to look at all the facts there 
are. 

Senator Harrke. I want to look at all the facts. But let me ask 
you again in case you misunderstood, do you think increasing the 
fares will help the railroads? 

Mr. Parcuey. Yes. 

Senator Harrxe. You think it will? 

Mr. PatcHetu. We are increasing our suburban fares, but at the 
same time it is taking a certain amount of business away, but we are 
having a few more dollars left. That is not answering the problems 
of the local community and this public service. 

Senator Harrxe. But you do feel that increasing the fares, then, 
would help the railroads? 


_ Mr. Parorety. Inevitably we will have to increase the fares, and 
inevitably 


Senator Hartke. Sir, let me ask you: Can you understand what 
Iamsaying? Am TI that difficult to understand? 
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Mr. Patcuetyt. You are very difficult because you only want to look 
at one side of the question, you don’t want to look at the total picture, 
Senator Harrxe. No,sir. Let me ask you 
Mr. Patcue.y. If you will look at page 

Senator Harrke. Sir,can you wait just one moment ? 

Mr. Patrcuety. Yes, sir. 

Senator Hartke. Can you understand what I am saying ? 

Mr. Parcuety. Yes. 

Senator Harrxe. Will increasing the fares help the railroads? 

Now, is there anything about the question you do not understand? 

Mr. Patcuett. Increasing the fares will help the railroads. 

Senator Harrxe. All right, that is what I asked you about 10 ques- 
tions ago. 

Now, if you had answered the question then, we would have pro- 
ceeded a whole lot faster. 

I might say you probably will be easier for me to understand. You 
say I am difficult to understand because of my intentions. I have not 
tried to imply what your intentions are, and I don’t know how you 
know what my intentions are. 

Mr. Patcuetu. I beg your pardon, sir, I didn’t imply your inten- 
tions. 

Senator Hartke. You said that. I am not going to argue with 
you, sir, but I am going to tell you that my intentions are to serve the 
public interest, and I hope yours are the same. 

Mr. Patcue.u. They are, sir. 

Senator Harrxe. Allright. We will proceed on that basis. 

Now, take your second point, the railroads should be permitted or 
ordered by the Government to get out of the passenger transportation 
business. Do you want the Government to order the railroads out of 
the passenger transportation service? Are you advocating that? 

Mr. Patcuetu. No. 

Senator Hartke. Then why did you put it in your statement ? 

Mr. Parcne yi. Because you can move in any one of three or four 
different courses. It depends 

Senator Hartke. All right. Do you want the railroads to be per- 
mitted to get out of the passenger transportation service ? 

Mr. Patcuetu. Yes. 

Senator Harrke. In other words, it is the desire of the Pennsylvania 
Railroad to be permitted to determine its passenger transportation 
service ? 

Mr. Parcuety. To determine or terminate? I didn’t understand 

ou. 
. Senator Harrxe. Terminate or determine, either, the same sub- 
stance. 

Mr. PatcHe.u. Yes, we should determine what our passenger serv- 
ice should be. 

Senator Hartke. All right. ‘Terminate, then, if you understand 
that better. Let us get one thing clear, I am not interested in a play 
on words or an interpretation of words. I am not trying to parley 
with you in legalistic terms. If you feel Iam putting you in a corner, 
I am going to give you every opportunity to explain everything you 
want to without my making any implications as to your intentions. 
But if you want to contribute to this particular hearing, I have to find 














out 
that 
to g 


Gov 
bus 
per 
cial 
are 

h 
fac 
this 
con 
sho 


SS een rer a oo 


© ‘B. 
tS 


TO 


tr 





PROPOSED PASSENGER TRAIN ACT OF 1960 307 


out the best I can what you are saying. You have made a statement 
that the railroads should be permitted or ordered by the Government 
to get out of the passenger transportation business. 

Now, you have stated, as I understood it, that you do not want the 
Government to order you to get out of the passenger transportation 
business. As I understand it, you say that the railroads should be 
permitted to get out of the passenger transportation business, espe- 
cially in the suburban services; so there is no question about what you 
are talking about. 

Mr. Patrcueti. Well, if you read what I said, sir, I gave you the 
facts as to what created this condition, and then I stated that to solve 
this problem the railroads could be given complete tax relief and 
complete freedom to provide the services at rates which the railroads 
should determine to produce a fair rate of return. 

Senator Harrxe. All right. 

Mr. Patrcuey. Or 

Senator Hartke. I can read the statement, and I understand what 
you said. 

Let us come back to this, then. You have proposed three solutions. 
Are they in the alternative or in the conjunctive? 

Mr. Parcuety. They are in the alternative. 

Senator Harrke. All right. Which one of these solutions that you 
have proposed in the alternative do you think should be followed? 

Mr. Patcuety. No. 3, sir. 

Senator Harrxe. That is, it should recognize and assume its respon- 
sibility for this problem. In other words, do you want to discard one 
or two in their entirety ? 

Mr. Parcnety. If you will do all of three, discard one and two; 
yes, sir. 

Senator Harrxe. All right. Now, then, I understand what you 
say, I think. In regard to part 3, is the statement following it an 
amplification of part 3? 

Mr. Patcuetn. Yes, sir. 

Senator Harrxe. In other words, the means to accomplish this does 
not refer to statements 1 and 2; in that right? 

Mr. Patrcuenn.. That is correct, sir. 

Senator Harrxe. All right. I think you and I are going to get 
along all right. 

In other words, you feel that if the Government determines that it 
needs railroad transportation service for national defense, that the 
Government should see that it is operated and paid for ? 

Mr. PatcHetu. Yes, sir. 

Senator Harrxe. Do you propose the Government operate the rail- 
roads ? 

Mr. Parcnuety. No, sir. This can be accomplished by contract. 

Senator Hartke. Let me ask you, do you mean the present oper- 
ating railroads should be paid on a contractual relation by the Federal 
Government if it makes such a determination ? 

Mr. Parcuett. For whatever the Federal Government determines 
must be done. 

Senator Hartke. All right. 

Mr. Patcuety. That is exactly what is done with the other forms of 
transportation. 
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Senator Harrxe. Now, then, in regard to your statement there 
about local and State taxation, you understand, of course, that this 
is out of the purview of the Federal Government ? 

Mr. Parcueny. I understand that, sir, but this becomes pretty much 
a question of the statement of a transportation policy for the country 
as a whole, and as such the Federal Government 1 is probably going to 
have to take the lead if anything is going to be done. 

Senator Harrxe. Is it your opinion, then, that they should preempt 
the entire field of the State regulatory authority % ¢ 

Mr. Patcuetu. No, I would not suggest that. 

Senator Harrke. Including taxation ? 

Mr. Parcuetu. I would suggest that they enter into a program that 
eventually would place the railroads’ taxation base on the same base 
that the transportation facilities for all other forms of transportation 
have been placed, primarily by the Federal Government. 

Senator Hartke. Now, just so that I understand your statement on 
page 9, 9, again, where does the explanation of part 3 of your solution 
end % 

Mr. Patonetyi. Right there. 

Senator Harrxe. In next-to-the-last paragraph ? 

Mr. Parcuety. It would end with the very simple statement of 
part 3. 

Senator Hartke. Let me ask you this, I think it has the same sub- 
stance. Does this apply to part 3 of your proposed solution, the state- 
ment there, the paragraph which begins and states : 

The suburban services are lifelines to the communities and are essential for 
the benefit of the public. The solution of this problem is the solution of a public 
problem and not a rail problem? 

Mr. Patcnety. I would say, sir, that everything that follows part 3 
on page 9 to the end of the statement belongs with part 3. 

Senator Harrxe. All right. Do you think it 1s any more a public 
problem for suburban service than it is for other services ? 

Mr. ParcHetyt. You mean the Federal Government, now, or the 
State or local government ? 

Senator Harrxr. I am taking your words. I mean for you to ex- 
plain them however you want to. You say the suburban services are 
lifelines to the communities and are essential for the benefit of the 
public. The solution of this problem is the solution of a public prob- 
lem and not a rail problem. Now, what I am asking you is, do you 
fee] that the suburban services can be distinguished from other rail- 
road services in regard to being a public problem ? 

Mr. Parcuers. To a certain extent they can because the suburban 
rail line services are essentially for the benefit of the cities of the 
United States where some 65 percent of your population now reside, 
and where 85 percent will reside by 1980. 

Now, if you destroy the suburban services you will destroy tre- 
mendous investments in natural resources that are available there for 
the benefit of the public today. As such the suburban service is a 
much more essential problem to the benefit of the immediate public 
than the balance of the through services are. 

Senator Harrxr. You do not feel that the through services are a 
public problem, but are primarily a rail problem; is that right? 
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Mr. Parcneti. Well, to this extent: They are a rail problem be- 
cause we have to operate as private enterprise. We no longer are 
iven a handout of any sort. In fact, we never did. 
Senator Harrke. You are certainly not objecting to operating as 
a private enterprise, are you / 
Mr. Parcue.i. No, sir. 
Senator Harrxe. I didn’t think so. 


Mr. Patcue.u. I would hate to see the day that the policies of this 
Government would continue in the present condition, which is creat- 
ing actually confiscation of property by inequitable treatment as com- 
pared with its competitors. If that portion of the problem isn’t cor- 
rected, then this all would become a real public problem and we will 
be moving toward nationalization, and that would be the first step 
towards Russia. 

Senator Harrxe. All right, I would think that would be your con- 
clusion, but what I am trying to find out is how you distinguish 
suburban services. Just merely on numbers; is that it ? 

Mr. Parcuety. The through passenger services of the railroads 
will either continue or die dependent upon its use by the public. The 
suburban passenger services can likewise move in the same direction. 
If Government decides to let them die, then Government is going to 
spend millions in highway facilities, and then additional millions, 
and probably billions, in urban renewal to attempt to replace the cen- 
tral cores of the cities which it is destroying. So that this is a very 
immediate problem and the time for the solution of this suburban 
problem is immediate. It isn’t tomorrow or the next day. 

Senator Harrxe. I couldn’t agree with you more, sir. But what 


I am getting to is: Is the justification for the solution of the suburban 
services ¢ 


Mr. Patcuety. That is correct. 

Senator Harrxe. This problem of 8S. 3020 extends beyond that, 
doesn’t it ? 

Mr. Patcneti. Yes. But if you endorse S. 3020 as proposed it will 
just be a question of time until you destroy the suburban services, 
instead of attempting to approach it constructively as you have in 
endorsing Senator Willams’ bill. 

The first thing that needs to be done is to have that moved as quickly 
as possible to try to preserve the suburban services. 

Acheter Hartke. Let us come back to something basic. You can- 
not Blame S. 3020 for the present plight of the suburban services, can 
you! 

Mr. Patcuetu. No, sir; but S. 3020 will not improve the present 
plight of the suburban services; in fact, it will only make it that much 
worse, because this type of approach is, if it is the approach that the 
railroads are going to get, then they have no recourse but to imme- 
diately move to get out of the suburban services. In other words, if 
you are not going to meet it in an effort to solve the problem, and you 
are only going to meet it by putting it in a further straitjacket, then 
we are going to have a battle and ultimately the suburban services 
will have to go. 

Senator Harrxr. And you feel that the opportunity for a hearing 


would place a further straitjacket upon the railroad industry ? 
Mr. Parouety. I didn’t—— 
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Senator Harrxe. You feel that an opportunity for a hearing be- 
fore discontinuance would place the railroads in a further strait- 
jacket ? 

Mr. Patcuent. Yes, sir. If you will refer to pages 84 and 85 you 
will see five examples which are the 10 trains that we now have before 
the Interstate Commerce Commission. 

Now, if you will refer to column 7 you will find the first case that 
we applied for, in 1956, to the utility commission for that service, 
We finally went to the ICC in February, February 25, 1959. In the 
second instance we applied to the commission March 4 of 1957, finally 
to the ICC in March 15, 1959. ‘ 

In the third instance, July 14, 1958, July 24, 1959, so you go on down 
until you get to the bottom of the page, June 3, 1959, the first applica- 
tion to the State commission, October 15, 1959, we finally went to the 
ICC. I do mean 1949. 

S. 3020 is proposing that this type of activity continue. This is 
the worst instance we have. If you will note four of these were in 
New Jersey. 

Senator Harrke. Your contention, as I understand it, sir, is that 
the opportunity to have the hearing would present the same situation 
under this bill as it presently presents under the State laws? 

Mr. Patcue.y. Yes, sir. It. won’t be quite as bad, but it will be 
about the same. Asa matter of fact, we haven’t any result from any 
of these so far. There have been hearings on these cases, recommenda- 
tions have been made by the examiners, but as yet we have had no 
decision. 

If you will just turn to the right side, on page 85, you will see the 
minimum of people that are being handled. If you apply that to all 
the passenger service you will see why I say you would be putting it in 
a straitjacket which exists today. 

Senator Hartke. Do you think it is fair, though, sir, to contend or 
argue that the number of passengers is determined upon the fact as to 
whether or not a man is entitled to a hearing in an appeal from 
a situation ? 

Mr. Parcuett. The ICC has made an investigation in every in- 
stance. I understand they have so testified before you. They have an 
opportunity to have a hearing if they determine that that 1s needed. 

As a matter of fact, when you 

Senator Hartke. The Commission testified here, sir, that they didn’t 
have sufficient time to investigate. Do you feel lengthening of the 
time would help? 

Mr. Patcue.. Sir? 

Senator Harrxe. The Commission testified that they did not have 
sufficient time to investigate these matters under section 13a at the 
present time, that they needed a longer time to make their investiga- 
tions, that they had no real opportunity, that they had to grant the 
proposal on the basis of an ex parte showing? 

Mr. Patcuetu. Sir, may I say this: In the first place, when you 
start to discontinue passenger trains you start initially with your local 
communities and your local public utility commission. Our commis- 
sions have been notified in advance in all instances of where we were 
moving and everyone has had ample opportunity to move in and ask 
for hearings if they so wished. There has been ample opportunity 
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for people to present their side of the case. With the tremendous 
losses that we are incurring in the passenger business we should not be 
restricted any more than we are today. 

Senator Harrxe. One other question: Do you feel that the cran- 
berry payment was unjustified ? 

Mr. Parcueitt. No. If you are going to hand it out like that, 
though, we probably should get the same thing. 

Senator Hartke. Well, you don’t feel it was unjustified ? 

Mr. Parcnety. I know nothing about it, sir. Iam not a farmer. 

Senator Harrke. You are not a cranberry merchant ? 

Mr. ParcHetyi. No. 

Senator Harrxe. Possibly we ought to have the Allegheny Air- 
lines come in and see what they have to say in regard to your statement 
on page 5, but I suppose that that had better be left to another day. 

I have no further questions. I don’t want to go into that matter, 
sir. I am not questioning it, I don’t want to go into it. I just feel 
that is a matter which would take too much time at this particular 
hearing. 

Mr. Patcue.ty. Well, I think you should understand this, that this 
has been the policy of the various boards that have expanded Alle- 
gheny. lam not criticizing them, I envy them. 

They have decided that they are going to furnish this blanket serv- 
ice in these areas which blanket 

Senator Harrke. This was my point a while ago, Mr. Patchell. I 
am not being critical. I was trying to elicit information. When you 
made these statements on page 9, I wondered whether these were in the 
alternative or in the conjunctive, because I thought that your state- 
ment in part one there had reference to this very subject matter. That 
is what I was asking for. 

Mr. Patcuety. Well, you finally get down to the answer in part 3, 
that is where the answer is. 

Senator Harrxe. I see. 

Mr. Barton ? 

Mr. Barton. Mr. Patchell, on page 3 of your statement you show— 
of your exhibits, I beg your pardon. 

Mr. Patcueti. Page 3 of the exhibits? 

Mr. Barton. Yes. You show there the passenger deficits incurred 
by the Pennsylvania Railroad. In 1957 your deficit, as you show it, 
was 57 million-plus. The deficit drops to 37 million-plus in 1959. 
What brought about this decrease in passenger deficit ? 

Mr. Parcuety. There are two things that brought it about. In the 
first place, as we showed—I have another exhibit in there that shows 
how the trains have gone down as the passengers left. So there have 


been discontinuance of trains, and as you discontinue trains you have 
discontinued the deficit. 


Mr. Barton. Is this on the State level ? 

Mr. Patcrety. Oh, no, not only the State but on the interstate level. 
We have handled all interstate level cases with local commissions. 
There is only one or two places where we have had serious difficulty. 

Mr. Barron. All the train discontinuances that brought about this 
were discontinuances granted by the State commissions? 

Mr. Parcneti. Yes, sir. 

Mr. Barton. That is between 1957 and 1959. 
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Mr. Parcueti. Now, the balance of it was brought about by the fact 
that we had to squeeze our pocketbook and reduce our consumption of 
material, as I explained in there, and we give the indexes of that in 
advance here so you can follow that picture all the way through. 

Now, from the standpoint of the discontinuance of trains, if you 
_ look at pages 18 and 19 you will see—just turn to the page 
at red line is the U.S. population, the dashed black line are 
Saeeeae train-miles. You will note that following or actually going 
into the depression following World War I, the passenger-miles de- 
creased 60.9 percent, as shown at the bottom, but the passenger train- 
miles were only decreased 34.5 percent. 

Now, perhaps we should have been criticized because we didn’t 
take off more passenger train-miles at that time. It is a fortunate 
thing for the Government that we didn’t, because you will note how 
the passenger-miles went up, and we were able to pick that load up 
with the passenger train-mile increase up to a little over 100. 

Then, following World War II, again you will see identically the 
same 60.9 percent decrease in passenger-miles. If you will note, we 
didn’t go back to the peak. We came out actually to about 1947 and 
the passenger train-miles have decreased only 54.5 percent. So there 
should be no occasion to criticize the Pennsylvania Railroad for the 
removal of passenger-train-miles and attempt to put it in a strait- 
jacket. 

The same situation, you will find, appears on the other page with 
respect to the class I railroads in the United States asa whole. Their 
passenger-miles have decreased 52 percent, and their passenger-train 
miles only 45.6 percent. So if anything they should have taken off 
more and we should have taken off more. 

Mr. Barton. This is my question: Under section 18a(1) of the In- 
terstate Commerce Act, you haven’t asked for any train discontinu- 
ances, have you? 

Mr. Patcueyi. No, sir; because we have found a much more en- 
lightened attitude on the part of the local commissions as a result of 
the passage of that act, and we have been able to move gradually. We 
are not attempting to wipe out our passenger service; we are attempt- 
ing to keep our passenger service in line with its utilization by the 
public, and we have done so over the years. 

Now, at the present time 1 would s say things are moving along in 
a very ‘cooperative manner, except in these 10 instances that are re- 
ferred to here, that gives you the examples of the only cases that we 
have before the Commission. 

Mr. Barton. So you have no trains that cross State lines at the 
present time that you think sheuld be discontinued ? 

Mr. PatcueLy. Yes, we will have some trains that are crossing 
State lines that eventually we will have it move in to discontinue. But 
in every instance we are handling those with local commissions be- 
cause, as you know, they assume jurisdiction between the local areas. 
So that you just don’t start and wipe out a through train without 
being involved with the local commissions. 

Mr. Barton. Under 13a(1), though, the local commissions have no 
jurisdiction. 

Mr. Parcneti. They have no jurisdiction over a through train, but 
they have jurisdiction immediately within the State. 
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Mr. Barron. Could not the Interstate Commerce Commission allow 
you to discontinue trains that cross State lines regardless of what local 
commissions hold ? 

Mr. ParcHetu. But you would have to still handle the matter— 
these cases I gave you here were all handled with the local commis- 
sions, the one instance of 10 years of struggling for one little branch 
line train. It had no reason for existence. 

Mr. Barton. But you have no trains that cross State lines that are 
subject to ICC jurisdiction that you deem necessary to ask for dis- 
continuance at the present time? 

Mr. Parcuetyu. No, we don’t believe we are going to have to move 
into the ICC. We believe as a result of this act, and the very ex- 
cellent manner in which it is working, that we will be able to move 
with the local commissions without going, except for these local 
areas. 

Mr. Barton. You don’t look on your present passenger deficit as 
excessive except in the case of these five pairs of trains, is that it? 

Mr. Parcueti. Oh, boy—excuse me, I am chewing ice. 

It certainly is excessive. If you take the earnings that we had of 
1.3 percent last year, our financial results, we had net income of $7 
million. Certainly $37 million of loss on passenger service is ex- 
cessive when you only earn $7 million. 

Now, we are still gladly going to keep working to eliminate this 
to see what can be done. That is why I mentioned the fact that when 
one arm of Government moves another arm of transportation service 
with public support in on top of the one place that we still have a 
fair volume of business remaining, that is going to cause the ultimate 
removal of some additional passenger service, and we may have to go 
to the ICC before we get through. I don’t know. So far we have 
not had to. 

Mr. Barron. The passenger deficit doesn’t bother you now to the 
point to where you are asking for discontinuance of trains that cross 
States lines, then ? 

Mr. Patrcueiu. We are asking—you mean are we asking the ICC? 

Mr. Barron. Yes. You are asking the ICC for discontinuance of 
these 5 pairs of trains. 

Mr. PatcHey. No, sir; we are not, because up to this time we have 
been able to work these problems out with the local governments as 
a result of the action under the existing law. 

In other words, the 1958 act changed a great deal of the attitude 
of a number of these local commissions that were holding us in a 
straitjacket. They moved in on cases where we wished to remove 
interstate trains and said, well, now, you have got to perform this 
function and this function so that train cannot come off. And it 
was almost with collusion between the commissions, at least collabo- 
ration, so that we were getting hit on both sides. That condition 
exists today. 

We are still working toward reduction of passenger train-miles, 
but we are only moving there as the service is abandoned by the public. 

Mr. Barton. In response to my original question you do consider 
the passenger train deficit excessive ? 

Mr. Parcuey. Yes, sir. 

Mr. Barron. But you don’t have any trains in mind, now, that 
cross State lines that you think should be discontinued ? 
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Mr. ParcHeiy. Yes, sir; we do have some trains that we will be 
handling with local commissions. 

Mr. Barton. Even where the ICC has jurisdiction ? 

Mr. Patcuety. Yes, because we are faced immediately with inter- 
mediate service.’ We have practically no services that are just 
straightline service that you can say is a straight ICC case, and we 
endeavor to work them out. 

Mr. Barron. Thank you, sir. 

Senator Harrxe. Thank you, sir, for a very detailed and compre- 
hensive statement. 

Mr. Patcuetyi. Thank you very much. 

Senator Harrxe. You have spent some time on it. 

Mr. Parcueity. We have been working on this for 3 years. 

Senator Harrxe. Thank you, sir. 

Mr. A. J. Kneessy, Brown & Williamson Tobacco Corp., Louisville, 
Ky. 

Very happy to have you with us, sir. 


STATEMENT OF A. J. KNEESSY, BROWN & WILLIAMSON TOBACCO 
CORP. 


Mr. Kwerssy. My name is A. J. Kneessy, I am manager, transpor- 
tation control and planning, Brown & Williamson Tobacco Corp., and 
my address is 1600 West Hill Street, Louisville, Ky. My company 
uses railroad freight and passenger transportation in the carrying 
on of its business of manufacturing and selling cigarettes and other 
tobacco products. I have had more than 41 years of experience in 
the transportation field. 

I respectfully submit the following statement in opposition to S. 
3020, which relates to the discontinuance of railroad passenger trains. 

S. 3020 would impose substantial additional regulation of passenger 
train discontinuances. This additional regulation would revise the 
delays and uncertainties which the 1958 act was designed to remove. 
Further, S. 3020 would add difficulties which did not exist prior to 
the enactment of the 1958 act and do not exist now. I refer to the re- 
quirement for consideration of a carrier’s revenues from all freight 
and passenger traffic in the State or States involved and the possibility 
that employee-protection provisions now applicable in connection with 
line abandonments might be made applicable to train discontinuances. 
Other provisions of S. 3020 propose less far-reaching changes in the 
substance of section 13a but, nevertheless, restore in part the very 
restrictions which section 13a was enacted to remove. In my opinion, 
no justification for the change has been shown. 

Section 13a was enacted asa part of the Transportation Act of 1958. 
That act in its entirety was intended to alleviate the grave financial 
situation of the rail lines. One important cause of the railroads’ 
financial difficulties was and is the losses suffered from passenger 
operations. Reduction of those losses by the ending of little-used and 
unprofitable passenger service, before the passage of section 13a, was 
subject to a certain State contro] and was in many instances accom- 
plished with unwarranted difficulty and delay, if at all. Section 13a 
gave rail lines substantial relief in this particular situation, 

Under section 13a rail lines have made some progress in improving 
the financial results of their passenger business. This is not to say, 
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however, that the ICC has given the railroads free rein to take off all 
passenger trains. I recently noticed in a transportation circular that 
the Commission in Finance Docket No. 20524, the New York Central 
Railroad Co.—discontinuance of service—St. Lawrence division, 
found that the New York Central had failed to show that the present 
and future public convenience and necessity permit the discontinuance 

of operation of its St. Lawrence division trains Nos. 175, 176, 179, 180, 
181, 182, 189, and 190. 

Section 13a has been in effect less than 2 years. I think it would 
be unwise to repeal it or substantially amend it after so short a trial. 
On the contrary, since the national transportation policy declared by 
Congress seems to have been furthered by the operation of section 13a 
to date, I think the section should be continued as it is. 

The enactment of S. 3020 would be harmful to shippers, to the rail- 
roads, and to their employees. The shippers would be hurt because the 
discontinuance of passenger trains no longer used to any substantial 
extent by the public, which trains are operated ata loss, would be made 
more difficult; indeed, as to most railroads, the effect of the bill would, 
as a practical matter, put an end to the discontinuance of any pass- 
enger train, regardless of the use the public is making of it. In these 
circumstances, the freight shippers would be required to continue to 
carry the burden of the deficit the railroads are suffering from the op- 
eration of the trains. The Interstate Commerce Commission has taken 
notice of the obvious fact that losses from passenger service must be 
made up by the users of freight service, the Commission having said 
in railroad passenger deficit, 306 ICC 417 (,at page 477: 


As the commercial need for railroad passenger service has diminished because 
of the increased use of motor and air transportation, a greater share of the cost 
of maintaining that service has necessarily had to be borne by the freight 


service. 

In an earlier case, Increased Freight Rates, 1951, 281 ICC 557, the 
Commission, at page 589, made reference to a study issued in 1951 
by the U.S. Department of Agriculture, in which it was said: 


The shippers of agricultural commodities and other users of railway freight 
service, under present freight rate structures, must make up a deficit resulting 
from passenger service operations of more than $650 million annually. 

And again: Sound economic principle supports the elimination of passenger 
trains operated at a direct deficit. 

Section 13a offered the shippers great hope that unused passenger 

I £ I £ 
trains would be cut off, leaving in operation only the passenger trains 
that the public uses. The enactment of S. 3020, however, would cause 
that hope to die aborning. 


Actually, those who favor S. 3020 are not concerned with the long- 
range welfare of the railroads. 


Senator Harrxe. At that point, are you especially clairvoyant? 
Mr. Kneessy. Am I what? 


Senator Harrke. Are you clairvoyant? Do you have special 
powers ? 

Mr. Knerssy. Well, upon occasion after anticipating successfully 
something that I thought was coming along, I have been accused of 
being clairvoyant. 

Senator Harrxe. And do you feel that you can determine the minds 
of those who are concerned with the support of this legislation ? 
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Sir, I think you have a fine statement, but I would say to you—— 

Mr. Kweerssy. I think what I should have said—I wasn’t referring 
to you gentlemen. 

enator Harrxe. You didn’t say who you were referring to, [ 
didn’t want you to leave the impression that you might have been, 

Mr. Kwnegssy. Yes. 

Can I say that? I didn’t have the sponsors of this bill in mind. [ 
was thinking rather of the people who I am sure advocated that you 
good people sponsor the bill. Y 

Senator Hartke. Now, sir, I am sorry about mispronouncing your 
name, I don’t mean to—— } 

Mr. Kwerssy. It is Swiss, K-n-e-e-s-s-y. 

Senator Harrxe. All right, sir. 

I would think that it would be more productive for good legislative 
hearings to refrain from commenting on other intentions than your 
own and confine your statement to facts. You have made a very good 
case otherwise. I think it adds nothing to a statement. 

Frankly, I don’t mind telling you that I am interested in the long- 
range welfare of the railroads. I am a cosponsor of this legislation, 
That does not mean that I will necessarily vote for it. 

Mr. Kneerssy. I understand, That is why I say 

Senator Harrxe. But whenever you leave this type of implica- 
tion, it is like calling somebody a name. I don’t think it adds any- 
think to your argument. I am perfectly willing to keep it in your 
statement. I will say, to me it detracts from your statement, and I 
think detracts from the entire effect of your whole statement because 
it leaves me with the idea that you are strictly prejudiced without 
having an interest of the welfare of good legislative principles. 

Mr. Kweessy. No. May I ask tliat it be left out? 

Senator Harrke. I am not asking you to delete it. I am just ex- 
pressing my opinion. 

Mr. Kneessy. Well, if it is in order I would very much like to have 
it removed. 

Senator Harrse. All right, thank you, sir. I think it adds to your 
statement to have it removed. 

Mr. Kneerssy. It has been a long time since the railroads constituted 
a transportation monopoly. Today they are faced with keen com- 
petition from trucks, barges, buses, and airplanes. Competition that 
is supported at least in part by governmental subsidies. For exam- 
ple, the airlines are able to apply rates which do not completely cover 
all elements of cost that go into the services performed. If the rail- 
roads are to meet their competition, they must be in sound financial 
condition. To be financially strong, they must be able to earn enough 
from their operations to maintain their credit and to attract additional 
capital on reasonable terms—and this includes the ability to pay rea- 
sonable dividends to their stockholders. Certainly, section 13a offers 
some hope of the achievement of such worthy goals. It would, in my 
opinion, be a serious mistake to change this new law after so short a 
trial period. 

Last, but not least, it stands to reason that in the long run the 
employees of the railroads will benefit by a law which provides expedi- 
tious procedures for discontinuing passenger trains that are little used 
by the public and are not paying their way. The cutting off of such 
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deadwood would result in more efficient and economical operation of 

the services that are needed, thus tending toward stabilization of 

employment. Railroad employees cannot prosper unless the railroads 
rosper. There is no security in working for a bankrupt. 

I thank you for the opportunity to present my views. 

Senator Hartke. I have no questions. 

Mr. Barton. I have no questions. 

Senator Hartke. This concludes the list of witnesses. I want to 
thank you for your testimony, sir. I want you to understand that 
what I said was in no way to reflect upon what you had said there. 

Mr. Kneessy. I want you to understand, sir, that I did not have 
this body in mind. 

Senator Hartke. All right. Whether you did or didn’t it is not in 
the statement, now; so it won’t make any difference, 

This completes the list of witnesses who were scheduled this morn- 
The committee will adjourn subject to the call of the chairman. 

(Whereupon, at 12:46 p.m., the subcommittee adjourned.) 
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TUESDAY, JUNE 28, 1960 


U.S. SENare, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
SUBCOMMITTEE ON SURFACE TRANSPORTATION, 
Washington, D.C. 

The subcommittee was called to order at 10:15 a.m., in room 5110, 
New Senate Office Building, the Honorable George A. Smathers 

residing. 

, Senator Smatruers. Gentlemen, the meeting will come to order. 

The hearing this morning will mark the final hearing on S. 3020, 
train discontinuance legislation, on which a number of previous hear- 
ings have been held. 

Witnesses representing all interested parties have been heard. On 
the day the ICC appeared there was not sufficient time for its repre- 
sentative to finish his statement. In order that the record may be 
complete, Commissioner Kenneth H. Tuggle has consented to finish 
today his testimony on behalf of the ICC. 

So, Mr. Tuggle, if you and the other members of the Commission 
who might be with you—I see several of them out there—would you 
come up and we will see if we can wind this up. 


FURTHER STATEMENT OF HON. KENNETH H. TUGGLE, COMMIS- 
SIONER, INTERSTATE COMMERCE COMMISSION; ACCOMPANIED 
BY COMMISSIONER JOHN WINCHELL, ICC; COMMISSIONER ABE 
McGREGOR GOFF, ICC; VERNON BAKER, DIRECTOR, BUREAU OF 


FINANCE, ICC; AND CHARLES JOHNS, ASSOCIATE GENERAL 
COUNSEL, ICC 


Mr. Tuaete. I have with me Chairman Winchell and Commissioner 
Goff; also, Mr. Baker, Director of our Bureau of Finance. 

Senator Smaruers. Bring Mr. Baker up. 

Mr. Tueerr. And Mr. Charles Johns, Associate General Counsel. 

Senator SmatueErs. This is a hectic time for everybody, and par- 
ticularly those of us here in Congress, when it is now becoming clear 
that we are going to have to come back after the convention, which 


is probably the most discouraging news that we have heard since the 
breakup of the summit. 


Mr. Gorr. This is off the record. 

(Discussion off the record.) 

Senator Smatuers. All right, sir. 

Mr. Tucete. Mr. Chairman, I believe I stopped on 5 before. 
I had finished discussion of how sections 13a (1) and (2) operate 
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and had just come to the point where I was going to give our views 
on S. 3020, so I will resume there. ; 

S. 3020 takes an approach to passenger train service radically differ. 
ent from the provisions of section 18a, which it would repeal and 
supplant. Enactment of section 18a did not vest the Commission with 
authority to regulate, passenger services generally, nor did it impose 
any additional requirements upon the carriers respecting such services, 
It ‘merely afforded them a means of obtaining relief from State re- 
quirements. aes 

In contrast to the permissive nature of section 13a, for example, pro- 
posed new section 1(23)(a) would prohibit the discontinuance of 
passenger trains or ferries which operate physically interstate unless 
authority to do so is obtained from the Commission or a State regula- 
tory agency. 

As have already pointed out, under the present statute, if no State 
laws are applicable, a railroad may change its passenger service at 
will, unless, of course, it amounts to a complete abandonment of ling 
within the purview of section 1(18). 

S. 3020 would give the Commission broad general duties and re- 
sponsibilities with respect to such services, and would require the rail- 
roads to make every reasonable effort to maintain sufficient passenger 
service to meet military and civil defense needs in time of national 
emergency, and provide safe and adequate service to the public, in- 
cluding minimum standards of sanitation and comfort, convenient 
operating schedules, and adequate equipment. 

In vesting the Commission with such. broad general authority over 
passenger train services, the bill presents a question as to the effect it 
would have upon existing State laws and upon the exercise by State 
authorities of jurisdiction over services performed by interstate rail- 
roads. At present, this matter is left to the States, but if the Con- 
gress should legislate on this subject, as proposed in this bill, the ex- 
tent to which State authorities could thereafter exercise jurisdiction 
would be open to conjecture. 

The bill seems somewhat inconsistent in this connection. It would 
charge the Commission with certain duties and responsibilities with 
respect. to passenger train service, but would permit the carriers to 
discontinue services with the approval of State authorities, but with- 
out review of such action by the Commission. The Commission would 
thus be charged with responsibilities for matters beyond its control. 

Therefore, if this bill is favorably considered, we believe that it 
should be amended to spell out more clearly the extent to which the 
Congress wishes the Federal Government to occupy this field andthe 
authority which is to be left in the States, 

Senator Smaruers. ‘Let me ask you a question right there. 

You say, at the bottom of page 6: 

It would charge the Commission with certain duties and responsibilities with 
respect to passenger train service * * * 

That would mean with respect to keeping it up, keeping the sanita- 
tion up, and the type of service and things:of that kind. ‘Then you 
go on to say— . 

but without review of such action by the Commission. 

Let me see if I follow that. 
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But would permit the carriers to discontinue services with the approval of 
State authorities * * * 

Does the law before we passed the 1958 Transportation Act permit 
a discontinuance of intrastate trains, of course, and still does; I mean, 
the law does. Is that what you have reference to, the intrastate trains 
can be discontinued by authority of the State commission, but this 
bill, as originally drawn, would give to the Federal Government, would 
it not, the right to lease those trains with respect to sanitation? Is 
that what you are talking about; it is inconsistent on that point? 

Mr. Tuceie. Yes, sir. 

Senator SmaTuHenrs. [ see. 

With respect to certain specific provisions of the bill—— 

Senator YArsorouGH. Pardon me for interrupting at this point. 
I note your preliminary statement about section 13a being iouad 
enough to cover both freight and passenger trains but so far it has 
not been used for the discontinuance of strictly freight trains. In 
the past have the railroads had to get authority from the ICC to dis- 
continue freight trains / 

Mr. Tuccte. No, sir. 

Senator YarsoroucH. They can discontinue those at will? 

Mr. Tucetx. As far as I am aware, they can discontinue those at 
any time. 

enator YARrBorouGH. We generally haven’t had the protest on the 
discontinuance of freight trains as you have passenger trains, have 
you ¢ 

Mr. Tuceie. No, sir. 

Senator YarBoroucH. I don’t recall hearing any protests. 

Mr. Tucete. I don’t think we have had any protests. 

Senator YarsoroucH. Thank you. 

Mr. Tuceie. With respect to certain specific provisions of the bill, 
proposed new section 1(23) mentions only a “proposed discontinu- 
ance” of service, whereas existing section 13a embraces both a “pro- 
posed discontinuance or change.” This raises the question as to 
whether the omission of the words “or change” is intended to remove 
the Commission’s jurisdiction with respect to changes short of a com- 
plete discontinuance. 

Under present section 13a, the Commission may authorize changes 
in train schedules which would otherwise be prohibited by State law 
or requirement. While present section 13a applies to “any train or 
ferry,’ the proposed new provisions would be applicable only to 
“any passenger train or ferry.” 

Senator Smaruers. Before you get into that particular point: Is it 
safe to say that the discussion you have read thus far this morning 
on pages 6 and 7, that the Commission prefers the present law, that 
is, section 13a, rather than the proposed change? Is that a fair state- 
ment ? 

Mr. Tuccie. Yes. 

Senator Smaruers. That is a fair statement. You prefer present 
law 18a to the proposed change in S. 30204 

Mr. Tuccie. We don’t believe the words “or change” should be 
stricken. 


Senator Smaruers. That is right, you think the words “or change” 


should be in there. 
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Then with respect to these other matters about the sanitation, you 
think that is an inconsistent position ? 

Mr. Tuceie. Well, it was in the instance we pointed out where the 
State had jurisdiction. 

Now, since my last appearance here, at the request of a member of 
the subcommittee, I have filed a résumé from State laws which shows 
the extent of their authority over the things which this bill would pro- 

ose todo. In that connection, I have also found out since the last time 
was here that the Surgeon General of the U.S. Public Health Serv- 
ice has statutory authority and receives appropriation from the Con- 
gress. I will read just a short statement here which summarizes it: 

The Surgeon General is responsible for the enforcement of the in- 
terstate quarantine regulations designed to prevent the interstate 
transmission of disease and to promote a healthful environment for 
the traveling public and carrier employees. Under the terms of this 
responsibility, the Surgeon General has been responsible for the ad- 
ministration and application of the interstate quarantine regulations 
which include in part: 

1. The certification of water and certain foods which are served 
aboard trains to assure their wholesomeness from a public health 
standpoint ; 

2. The elimination of sanitary defects in conveyances and servicing 
facilities at the time of design and during construction ; 

3. Maintaining appropriate surveillance to assure that railroad 
operations are so conducted that public health hazards are kept toa 
minimum. 

During the past year the Public Health Service made a total of 
2,724 complete inspections of railroad dining cars operated by 43 
American railroads. The commissaries of these railroads each re- 
ceived a minimum of two inspections during the year. A total of 
520 railroad water supplies were classified as to their acceptability by 
the Public Health Service in 1959, and 628 of a total of 727 railroad 
watering points were approved. Construction plans for 40 railroad 
passenger cars were reviewed by the Public Health Service during the 
past year and inspectional and consultative services were furnished 
the railroads during the construction period. Thirty-two certificates 
of sanitary construction were issued to these cars. Railroad servicing 
areas, where wastes are removed, cars cleaned, and water, ice, and pro- 
visions are placed aboard the cars, regularly receive Public Health 
Service inspection. 

The Public Health Service provided assistance to the railroads in 
conducting inservice training programs for their supervisory person- 
nel in improved sanitary practices. 

Classification lists of acceptable sources of shellfish, milk, frozen 
desserts, and equipment having sanitary significance are prepared by 
the Public Health Service for use by the railroads. 

Last year the Congress increased their appropriation for perform- 
ing those functions. 

Deantor SmaTuers. I’m sure what Senator Magnuson had in mind 
when he introduced this bill on the particular point of a minimum 
standard of sanitation and operation would exist, that after the rail- 
road has sought the right to discontinue a train, and after the dis- 
continuance, application has been denied by the Commission, and 
according to present law, then, they have to run that train for a year. 
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Now, if the Commission turned down the application, and if the 
railroad actually in point of fact wanted to discontinue the train, 
then that railroad, by virtue of putting on its poorest equipment and 
running the train rather haphazardly, could, by use of such tactics, 
firstly, —— about less aa less passengers riding the train, and 
finally justify their application for the next time, 2 years later or a 
year later. I think that was the area that he had in mind. If, for 
example, the Commission said the train has got to run because there 
is no justification for its discontinuance, then what do you do to keep 
the railroad from saying, “Well, by golly, we didn’t quite make the 
(liscontinuance this time, but we are sure going to make it next time 
because we are going to have no air iomiitioniegs we are going to 
have no heat, and we are going to start. and stop this train and jerk 
these — around where nobody is riding it.” You may say that 
is farfetched. I might say I don’t know of any direct evidence of 
their doing that, but I know that there are some people who are of 
the opinion that they do that. 

Now, that was what we had in mind. How do you get a standard 
of service from them once you have ruled that they have to continue 
the service and they really don’t want to? 

Mr. Tuceie. We are of the opinion that when they apply for the 
authority to discontinue service and we do not grant the application, 
then it is implied that the service will continue on the same level it 
was when they filed their application. 

Recently we declined to grant an application filed by the New 
York Central Railroad and they filed a petition for reconsideration. 
Last week an interested party filed a supplementary pleading in 
which they alleged that the railroad is letting its service deteriorate. 
Although we declined to allow discontinuance, we propose to investi- 
gate that and see that service is maintained on the standard it was 
when the application was filed. 

Senator SmaTuers. Right on that point, is it the position of the 
Commission that you now have the authority to investigate the stand- 
ards at which the railroad has been operating ? 

Mr. Tuceie. Not generally; no, sir. It is our position that when 
they come in and apply to discontinue a service that we pass upon 
the quality of service that they are proposing to discontinue. If we 
order it continued 

Senator Smaruers. What would be wrong, right on that point, of 
giving you, if you people say the discontinuance is not justified and 
you think the train should continue to be operated, then what is wrong 
with writing into the law, right at that point, and that thereafter the 
Commission would be charged with the duty of seeing that the train 
would be operated at standards equal to the operation of the train 
prior to the application for discontinuance? Right in that area, 
that’s where people have the concern; that’s why I think Senator 
Magnuson, in point of fact, brought up this idea. 

Mr. Tuceie. Well, as I say, we are inclined to believe that we have 
that authority now after they have applied for a discontinuance. 

Senator SmarHers. But if you are inclined to believe that you have 
the authority now, what would be wrong in giving you that authority 
in the cases where there has been an application for a train discon- 
tinuance on an interstate train and you have denied it and then giving 
you some responsibility in policing the operation of that train there- 
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after to see that they just don’t deliberately bring in a poor caliber of 
service so that they will subsequently be able to justify their applica- 
tion later for discontinuance ¢ 

That is the point on which we want to get a little direction. 

Mr. Tueaie. Well, to be frank, while I’m inclined to believe we have 
the authority under the circumstances I have just mentioned, under 
paragraph 13a(1), I’m not so certain we have it under paragraph 
13a(2). 

Senator Smaruers. And you would have no objection, apparently, 
to our giving you that particular authority in that limited area? 

As I understand it and gathered from the tenor of your remarks to- 
day and previously, you don’t believe the Commission should become 
generally a policing operation for all the passenger trains. Apparently 
you people don’t want that authority. But somebody has to have it, 

While you can refer to the Surgeon General and you can refer to the 
State commissions, all of which do have the authority, nevertheless 
in this specific area of interstate trains where an application was 
made to you people to take them off, after hearing you have denied 
them the application to discontinue then, under those conditions 
we want to feel like the train management, because they have been 
denied the right to discontinue and by law they have to run it for 
another year—we don’t want them, then, to reduce the caliber and the 
eee of their service to a point that nobody will ride, so that within 
the year they can make a stronger case for themselves for discon- 
tinuance. 

Now, that is where we think maybe there ought to be some help from 
you people on that particular point; that is, some of us do. 
ene Tuecie. Well, our general objection is to the policing of those 
things. 

Senator Smatuers. Yes. You just don’t really want to do it. You 
don’t think that’s a part of the Commission’s job. 

Allright, sir. Well, I wanted to talk with you about that point. 

You go ahead. 

Mr. Tvaere. Section 4 of the bill would require the Commission to 
hold a public hearing in every case in which a protest is filed. We 
doubt the desirability of this mandatory requirement. It has been our 
experience in abandonment proceedings under section 1(18) that it is 
desirable that we have some discretion in determining whether a par- 
ticular application should be set down for formal public hearing. 
Similarly, the Commission should be permitted to exercise some dis- 
cretion, depending upon the circumstances in each case, in availing 
itself of the cooperation, services, records, and facilities of State au- 
thorities, as would be required by this bill. Therefore, if the bill is 
favorably considered, we suggest that the word “shall” appearing in 
line 21, page 3, and in line 25, page 4, be changed to “may.” 

You will recall that on my last appearance in regard to the provision 
for a mandatory hearing | introduced an exhibit which showed that 
out of a total of 49 proceedings we had had an investigation in all 49 
and had had the public hearing in all of them except 5, and I men- 
tioned the circumstances of those 5 where there was virtually no pro 
test and only 2 or 3 passengers riding the train in each direction. 

Senator Smaruers. Say that again. I got handed a note and I 
didn’t hear that. 
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Mr. Tvueaie. I am sorry. 

When I was before the committee before, I filed an exhibit showing 
our proceedings under section 13a which showed out of a total of 49 
proceedings we had conducted investigations in all 49 and had held 
hearings in all of them except 5. And I explained in detail the reasons 
we did not hold hearings in those five. 

Senator SmatHers. Now, may I just interrupt you there in order 
to get the record clear ? 

gender if you would make it clear for the record what you do 
when you have an investigation as distinguished from what you do 
when you have a hearing ¢ 

Mr. Tucerr. Well, when application is filed under section 13a, it 
contains a number of exhibits which furnish information under 
our rules we have adopted to implement this section. They are quite 
complete statistical studies of the operations of the oelieatandibe 
many passengers entrain and detrain at each station that is affected ; 
the costs; the losses; the services; whether there are other trains 
operating over the same line of railroad; what other common carrier 
services there are, as, for example, buses and airlines. They are 
quite complete, and a copy of that is sent to the Governor of each 
State, the public service commission of each State, the Assistant Post- 
master General for Mail, and the Railway Labor Executives Asso- 
ciation. 

Our people study that and if protests come in, then, we study those 
protests. It is really a paper investigation. 

Now, if we hold a hearing-—— 

Senator Smaruers. All right; that’s what you call an investigation. 

Mr. Tvucete. Yes, sir. 

Senator SmatrHers. And who does that? Does some examiner do 
that, or does the Interstate Commission do that, or who—— 

Mr. Tucerr. That’s done in our Bureau of Finance, and they give 
us an analysis of it and it goes to Division 4. 

Senator Smatuers. In other words, you have an examiner who 
goes and looks at all these papers that have been required to be filed 
and that examiner works out of the Bureau of Finance. And this 
one man—is it just one man that is involved in it all the way through? 
How many men in the Bureau of Finance get involved in that? 

Mr. Tuceeie. Director Baker could, perhaps, tell the mechanics 
better than I can. 

Senator Smaruers. | think it is important to understand what 
you do in these investigations as distinguished from what you do in 
a hearing. 

Mr. Baker. In each case it’s assigned initially to what we call an 
attorney-adviser—an “examiner” is another term for it—who makes 
the initial study and makes a recommendation. That goes either to a 
section chief or to a review examiner. At least two people study the 
case and a memorandum is prepared to Division 4 with a recommenda- 
tion to these two men. 

Senator Smaruers. Now, Division 4 is, for the purpose of the rec- 
ord, that group of Commissioners who have jurisdiction over the 
trains; is that correct ? 

Mr. Baxer. That is right. 

Senator Smaruers. All right. 
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Mr. Baker. That generally is routed over my desk. If I feel that 
the recommendation is not 

Senator Smaruers. It goes over your desk. 

Mr. Baxer. It goes over my desk, and if I have reason to question 
the soundness of the recommendation I would express my views algo 
to Division 4. 

Senator Smatuers. And you are the head of the Bureau of 
Finance ? 

Mr. Baker. Right. 

Senator Smatuers. All right. 

This is an investigation, is it not, which, according to the Commis- 
sion, you people have in every one of these applications for train 
discontinuance? Is that right? 

Mr. Tueete. That is right. 

Senator Smaruers. All right. 

Mr. Baker. We are speaking now of paragraph 1 cases: that’s in- 
terstate trains, where a notice is filed. 

Senator Smartuers. Right. 

Mr. Baxer. The paragraph 2 cases—the law requires that they be 
assigned 

Senafor Smatruers. Paragraph 2 cases have reference to what kind 
of trains? 

Mr. Baxer. Paragraph 2 has reference to solely intrastate trains, 
Those are assigned to public hearings because the statute requires 
that. 

Senator Smaruers. So the motivation for this bill came because it 
has been alleged, and many people very sincerely believe, that under 
the present law a railroad could make application for discontinuance, 
and if you people did nothing, then they would take the train off. 
That’s what we are trying to get established: Do you or do you not 
do something in every particular train application for a discon- 
tinuance? And apparently you say that you do and you are now 
giving the procedure which you follow; is that correct ? 

Mr. Baxer. Yes. The matter is thoroughly studied. 

Senator Smatuers. All right. In every instance? 

Mr. Baxer. In every instance. 

Senator Smatuers. And that is what you call an investigation? 

Mr. Baxer. It’s an informal investigation. The word “investiga- 
tion,” as used in the statute, however, refers to a formal proceeding 
where a public hearing is held. 

Senator Smatuers. You are talking now of an investigation you 
people have when an application for discontinuance is filed in every 
instance where it’s an interstate train ? 

Mr. Baxer. Yes. 

Senator SmaTuers. Now after it gets to division 4, then what 
happens? 

Mr. Baker. Division 4, composed of three Commissioners, votes 
whether or not to adopt the recommendation of the examiners who 
worked on the case. They may substitute a formal investigation, in 
which case it would be assigned for a public hearing; or they may, 
and they have in the few rare instances that Commissioner Tuggle has 
already described, vote not to substitute a formal investigation and 
have a public hearing. In the later case notice becomes effective an 
the railroad may discontinue the train. ' 
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Senator SMarHeRs. Now just to refresh the record on this point 
right here, in the five cases which Commissioner Tuggle referred to a 
moment ago as cases where applications for discontinuance were filed 
and after an investigation the Commission permitted the train to be 
discontinued without a further hearing, was it not stated originally 
by Commissioner Tuggle that the reason you permitted that procedure 
to be followed was because you already had a fully documented record 
with respect to those particular five applications? 

Is that correct; or am I incorrect ? 

Mr. Tuceie. We had a fully documented application, but in addi- 
tion to that there was virtually no protests. 

Senator SMATHERS. Yes. There were no protests. 

All right. We want to get the record clear on that. The five cases 
in which you did not move from an investigation into a subsequent 
hearing were cases in which you previously had a fully documented 
record, or in some cases there were no protests filed against the dis- 
continuance / 

Mr. Tucate. I don’t want to say no protests. Let me give a typical 
example. 

Senator Smatuers. All right. 

Mr. Tueete. This involves the discontinuance of an L. & N. train 
between Montgomery, Ala., and New Orleans, La. The records show 
that the average number of passengers one way was 19, and in the 
other direction 43. The estimated out-of-pocket loss for 1958 was 
$255,000 on the operation of that train. The railroad operated six 
other passenger trains daily over the same line. There was bus serv- 
ice to all points. We received 10 letters of protest. There was none 
from any State or from any municipality involved. 

Senator SmaTHeErs. So, then, is it fair to say that whenever anyone 
makes the charge that under the 1958 Transportation Act that the 
law permits application for a train discontinuance to be filed on 
interstate trains, and that without any action on the part of the Com- 
mission whatever that these trains could, in fact, be discontinued—is 
that a fair statement, or isn’t it? 

Mr. Tuceir. Well, that is unfair because we study every one of 
the applications. 

Senator SmaTHeErs. So then it’s an incorrect statement ! 

Mr. Tuaaie. Yes, sir. 

Senator Smaruers. That is right; because, in fact, in every appli- 
cation for discontinuance the Commission, through the Bureau of 
Finance, and through division 4 takes action and looks at each ap- 
plication for a discontinuance? 

Mr. Tuaete. That is correct. 

Senator Smaruers. All right. 

Mr. Tuceie. Proposed new section 1(23)(b) is very similar to 
present section 13a(2), which is applicable only to discontinuances 
wholly within the boundaries of a single State. Paragraph (c), 
however, contains additional notice requirements. The proviso in this 
paragraph, requiring notice of the “time and place of the hearing” 
at least 30 days in advance, would, in our opinion, be unduly onerous 
since it would prevent a postponement or change in the place of a 


hearing to accommodate interested parties without at least 30 days’ 
notice. 
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Senator Smatuers. I want to stop you and go back to this ques- 
tion one more time. 

This is the nexus of our problem. We do not have any problem 
with respect to time and what ought to be filed, but the people who 
are the proponents of this bill, their real bone of contention and their 
real desire is on this matter of the first hearing, application for train 
discontinuance. 

They want the Commission to make some kind of an affirmative 
finding, either that it can be discontinued officially or it cannot be 
discontinued officially. 

Now after what you have said, Commissioner Tuggle, a lot of peo- 
ple will come back and say, “Well, if that is what they do in point 
of fact, why don’t we just go ahead and put it in the law and make 
it clear and satisfy all these protestants and everybody that ICC is, 
in fact, having a hearing and we just require them to do it because 
they do it anyway.” 

Now what, if any, is the answer to that question / 

Mr. Tuee ie. Of course, we have not had a hearing in five cases, 
If it had been mandatory in the statute we would have had to send 
out an examiner and conduct a hearing of one or more days and com- 
pile a record and consume time and all of that when it was not 
necessary in the public interest in the first place. 

Senator Smatuers. So, then, they would probably say something 
of this nature were they here today to present their point of view; 
they would say, “Well, Commissioner, 1f you have these investiga- 
tions then why don’t we put in the statute that. by law you have to have 
these investigations which you already carry on, and by law you have 
to render some kind of a permanent finding, either that the train 
canot be discontinued or that it can be discontinued.” 

Now it is on that little point right there that all this controversy 
arises. Will you explain in your best judgment what you think about 
that ? 

Let me make this further statement right on this point. 

The reason that I understand that all this problem arises is because 
if, in the first instance, you people in the investigation, whatever we 
call it, investigation or a hearing, if you people rendered a written 
opinion, an hematin opinion either for or against, then having 
made that finding under the Administrative Procedure Act and all 
the rest of the thing, the people who then protest what your finding 
is, they can then move that decision on into the courts and actually 
in point of fact they can argue it all through the Federal district 
courts and up to the Supreme Court and delay the discontinuance of 
the train for however long they can keep it in court. Whereas when 
you do not render a formal decision with respect to allowing a dis- 
continuance in this investigative stage of the procedings then, under 
present law, the Commission having not made a formal decision to 
the effect that this train application for discontinuance will be granted 
it does not then give to the protestants the right to take that kind of a 
decision into court and argue it because there has been no formal 
decision and it is on that little point 





Mr. Tueaue. I would like to say a word about that—— ’ 
Senator Smaruers. That all this controversy arises. Most of it 
arises right there. 
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Mr. Tuceixe. Now these five that I have mentioned, Senator, four 
of them would never go into court. There was virtually no public 
interest in those. 

One of them involved only two passengers on the train that was 
discontinued, so whether we had held a hearing or not, no one would 
have taken any action about those. 

The attitude that you are quoting as evidencing some amount of 
public concern about it arises solely from one case and that was the 
first case that was decided under the Transportation Act of 1958, the 
Weehawken Ferry case. 

After it became effective around the first of September 1958, an 
application was filed under the new law. 

Now we had been engaged in conducting hearings about that ferry 
for roughly 3 years. There have been over 25 lawyers involved in 
the case, the Public Service Commissions of New York and New Jersey 
had been involved in it and municipalities that were affected. 

It had been litigated thoroughly and a complete record had been 
made. The ferry had been operating at a loss for over 20 years; its 
losses exceeded over a million dollars a year and were increasing. 
We had found that abandonment was desirable. That went into court. 
Shortly after we had gotten that far along in the proceeding under 
the former law, why, the 1958 act became effective. 

We saw no reason why we would go over the same thing we had 
been doing for 3 years and make a new record. I am quite sure that 
99-44/100 percent of the talk you have heard in this hearing has 
involved that one case which will never be duplicated again. 

Senator Smatuers. In other words, am I correct in making this 
statement that as far as the Commission is concerned with respect to 
the manner of applications for train discontinuance under “Section 
13a(1) Interstate Trains,” the Commission is satisfied that the law 
as it is now written and the Commission is of the opinion that justice 
is done insofar as justice is obtainable under any circumstances? 

Mr. Tuceir. We are convinced of that. It presupposes there would 
be some reason we did not want to hold a hearing. 

We are eager to hold a hearing if we feel there is any need for it. 

Senator Smaruers. That is fine, let’s go on to the next point. 

I think we have that clear for the record. I want to get that in the 
record for some of these other Senators when the day comes that we 
have the subject up for debate. It is so easy to say, “Well, why should 
you not have a hearing?” We are going to have to have them refer 
to this testimony over and over and over again so they can get it clear 
in their minds why it is that the law as written now is satisfactory, 
in your judgment. You are the people who are representing more 
closely and fully than any other group all the transportation industry, 
why you people think that this proposed law should not be adopted 
in this particular respect and the present law should be maintained. 

Mr. Tucere. If we had ever abused our discretion in regard to 
hearings, then, naturally there would be some remedial legislation 
indicated, but these five cases show that we have been scrupulously 
alert to see that hearings were held. 

Senator Smatrners. And whenever a matter of discretion comes up, 
whether it is a Federal court judge or the Supreme Court of the 
United States or even the Congress of the United States, you have to 
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presume, I believe, that the people who were charged with the re- 
sponsibility of making decisions are decent, honorable, fairminded, 
impartial people, who have the public interest at heart, and that they 
are going to do as good a job as they know how to do. 

Now obviously there is no evidence in this record of any abuse of 
discretion on this particular point, so far as I can see. 

Do you think there is any ? 

Mr. Tucete. None whatever. If you will indulge me just a minute, 
the Weehawken case, of course, the one where the controversy was, 
I will read a paragraph from the decision of the three-judge Federal 
court in that case. 

We find no suggestion in the present record that the Commission acted 
arbitrarily or capriciously in deciding not to investigate the proposed ferry 
discontinuance. The Commission expressly reached its determination not to 
investigate the proposed discontinuance of ferry service upon ‘consideration of 
the records in finance docket No. 18781 (N.Y. Central R. Co. Ferry Abandon- 
ment, 295 I.C.C. 385 and 519) and docket No. 32359 (Fares and Changes via 
Weehawken Ferry.” The evidence embodied in those dockets was presented in 
adversary proceedings before the Commission to which the plaintiffs, plaintiff- 
intervenors and the railroad were parties, and which extended over a period of 
more than 2 years in the course of which the issues of public convenience and 
necessity and effect upon interstate commerce with respect to the continued 
operation of the ferries were thoroughly explored. The report of the full Com- 
mission in the 1957 ferry abandonment proceedings was filed in May of that 
year, although this Court is not here concerned with the sufficiency of the evi- 
dence before the Commission to support its report and recommended certificate. 
Moreover, there has been no offer to show in this case that either the Commis- 
sion or the railroad has been guilty of any violation of law or breach of duty 
which could cast suspicion upon the propriety of the Commission’s determina- 
tion to refrain from nivestigation of the railroad’s proposed discontinuance of 
ferry service. 


Senator Smatuers. All right. Thank you. Will you proceed? 

Mr. Tuceiz. Paragraph (d) of the new section 1(23) would re- 
uire, among other things, consideration of the effect of a proposed 
iscontinuance upon the military and civil defense needs of the 
Nation and States involved. 

It is our view that if adequate consideration is to be given to these 
needs, the appropriate agencies should be directed to intervene and 
present yidigel if, in their judgment, a proposed discontinuance 
would have an adverse effect on such needs. 

Provision should also be made that, in the absence of such evidence, 
the Commission may presume that the military and defense needs 
will not be adversely affected. We also question the propriety of 
the Commission receiving off-the-record advice in formal proceed- 
ings, which is apparently contemplated by paragraph (f), since the 
parties in interest would have no opportunity to respond. 

Paragraph (d) also contains a provision which would require the 
Commission to consider the “carrier’s revenues from all freight and 
passenger traffic in the State or States” in which the subject train 
or ferry operates, as well as expenses of operation in those States. 

This would require an allocation of revenues and expense by States, 
and in many instances would place an impracticable burden upon the 
carriers. Although the carrier may have net revenues from its over- 
all State operations such revenues may be urgently needed for other 
purposes such as additional freight cars of all kinds, central traffic 
control systems, classification yards, reduction of debt, etc. 
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We are also doubtful as to the effect which the Commission would 
be required to give the resulting allocations in determining whether 
continued operation of a particular train is or is not required by the 
public convenience and necessity and will or will not constitute an 
undue burden upon interstate or foreign commerce. 

If, as might be argued, the intent of this paragraph is that the 
Commission should not permit a train to be discontinued if the car- 
rier’s total operations in the State or States involved are profitable, 
the result would be contrary to the apparent intent of the Congress 
when it added section 13a to the act by enactment of the Transporta- 
tion Act of 1958. 

The report of the House Committee on Interstate and Foreign 
Commerce (H. Rept. No. k 1922, 85th Con.) on H.R. 12832 pointed 
out that a major cause of the worsening railroad situation was the 
mounting passenger deficit, and that under the existing law this 
Commission had no jurisdiction over discontinuance or changes in 
train service, except where complete abandonment of a line of track 
was involved. 

Similarly, in the report of your committee on S. 3778 it was pointed 
out that— 


A most serious problem for the railroads is the difficulty and delay they most 
often encounter when they seek to discontinue or change the operation of serv- 
ices or facilities that no longer pay their way and for which there is no longer 
sufficient public need to justify the heavy financial losses entaile@&\ The sub- 
committee believes that the maintenance and operation of such outmoded serv- 
ices and facilities constitute a heavy burden on interstate commerce. 


The inclusion of this provision also would require, in train-discon- 
tinuance proceedings, impracticable procedure similar to that which, 
prior to the Transportation Act of 1958, seemed to be required by 
certain court decisions dealing with intrastate rate cases under sec- 
tion 13. 

The Congress deemed it desirable and necessary to eliminate this 
procedure in section 4 of the Transportation Act of 1958. Section 
4 of the 1958 act amended paragraph (4) of section 13 of the Inter- 
state Commerce Act by inserting therein, among other things, the 
following italicized language: 

Whenever * * * the Commission * * * finds that any such (intrastate) rate, 
fare, charge, classification * * * causes any undue or unreasonable advantage, 
preference, or prejudice as between persons or localities in intrastate commerce 
om the one hand and interstate or foreign commerce on the other hand, or any 
undue, unreasonable, or unjust discrimination against or undue burden on, 
interstate or foreign commerce (which the Commission may find without a 
separation of interstate and intrastate property, revenues, and expenses, and 


without considering in totality the operations or results thereof of any carrier, 


or group or groups of carriers wholly within any State, which is hereby for- 
bidden * * *. 


We believe that in view of the fact that the principal objective 
of section 13a is a healthy national railroad system, the Commission 
should be able to look primarily to the overall financial and operating 
problems of an interstate railroad rather than to its operating results 
within the confines of particular States. 

We consider these provisions of proposed new section 1(23) (d) 
as most. undesirable. 

Under paragraph (e) of proposed section 1(23) the Commission 
would be empowered, among other things, to impose conditions for 
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the protection of the interests of employees affected by a discon- 
tinuance, conditions which, I might say parenthetically, may not be 
imposed if the discontinuance were authorized by a State agency, 

If S. 3020 is enacted, the nature of the protection to be afforded 
should be stated explicitly, as it is in section 5(2) (f) of the Interstate 
Commerce Act. 

Proposed section 1(24), if enacted, would require this Commis- 
sion to supervise in minute detail all passenger-train operations in 
the United States, including station and ticket facilities. 

Large additions to our staff would be required to carry out. the 
duties imposed under these provisions and at considerable expense 
to the Government. Undoubtedly, a great deal of the Commission’s 
time and of its staff would be required to determine complaints 
respecting commutation and other passenger train services, much of 
which is primarily of local concern. 

It is our view that it would be better to leave the regulation of 
such services under the jurisdiction of the several States, with only 
limited jurisdiction in the Commission similar to that presently pro- 
vided by section 13a. Moreover, the standards to be met are some- 
what vague, as, for example, what would constitute “minimum 
standards of sanitation and comfort.” 

By enactment of section 1(24), this bill would, in our opinion, 
impose an impracticable burden upon the carriers and the Commis- 
sion of maintaining and ordering sufficient passenger train service 
to meet unknown future military and defense needs, regardless of the 
lack of sufficient patronage and revenues from an existing service to 
warrant its continuance. 

In this connection, the Commission stated in its report on “Railroad 
Passenger Train Deficit”: 

This record does not indicate that the railroad industry has the financial 
ability to retain any of its service or facilities solely as standby capacity. 
Those who benefit from any standby capacity that should be maintained must 
assume the obligation of financing such standby service to the extent of their 
needs. 

The Commission also pointed out in that report that the financial 
losses from passenger operations endanger the present and future 
welfare of the railroad industry, and it made various recommenda- 
tions calculated to alleviate the problem. 

We do not believe that a solution to the problem would be aided by 
enactment of this bill. On the contrary, the burdens which would 
be added to the railroads by its enactment would tend to aggravate 
the situation. 

For the foregoing reasons, we strongly urge that S. 2020 not be 
given favorable consideration. 

On the basis of our experience in the administration of section 
13a(1), we recommend that it be amended in the following respects: 
(a) That the 30-day notice provision be extended to 40 days; (6) that 
the 4-month period during which the Commission may require con- 
tinuance of service pending investigation and hearing be lengthened 
to 7 months—— 

Senator Smaruers. Can we go over that ? 

On the basis of our experience we recommend that it be amended in the fol- 


lowing respects: (a) That the 30-day notice provision be extended to 40 days; 
(b) that the 4-month period during which the Commission may require con- 
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tinuance of service pending investigation and hearing be lengthened to 7 months; 
and (3)- 

Did you get that far in your statement ¢ 

Mr. Tucere. Yes, sir; that the burden of proof be placed upon the 
carrier proposing the discontinuance. 

Senator Smaruers. What do you mean by “there is a big contro- 
versy going on about the burden of proof”? 

I om never been clear in my own mind what the fight is all about. 
As I understand it, they say that the management of railroads claim 
that if they are required to bear the burden of proof that this somehow 
technically requires you people in your investigation, as distinguished 
from your hearing, if the railroads have the burden of proof in the 
investigative stage you then, division 4 and the Commission, would 
have to make some formal decision. 

Is that correct or is that incorrect? 

Mr. Tucc.e. Well, we are inclined to believe that the way the 
statute is presently worded the burden of proof in a technical sense is 
upon those who are objecting to the discontinuance. 

Senator Smatuers. It falls on those who what? 

Mr. Tucete. Who are objecting to the discontinuance. 


In other words, the burden of proof is not upon the railroad ap- 
plicant. 


Senator Smaruers. Right. 


Mr. Tuceie. It has not had any practical effect because we have 
gone on the theory that the carriers subject to our jurisdiction in 
a proceeding in which they are involved must come forward with 
all the evidence that we think is necessary to make a complete record 
on which we can make a reasonable decision. 

Senator Smaruers. Right. 

Mr. Tuccie. So, from the very first case our examiners have re- 
quired the applicant carrier to go forward with the evidence. 

Senator Smaruers. So, in other words, what you are doing now 
is requiring the applicant carrier to go forward with the evidence. 
By that, I understand you mean they tows to bring in full and com- 
lete information on which obviously they have records better than 
oes anyone else. 

They have to present all of the pertinent information which would 
justify reasonable men acting in a reasonable manner to conclude— 


et me put it this way—reasonable men in a reasonable manner to ar- 
rive at the correct decision. 


Am I saying that about right? 

Mr. Tuceie. Yes; approximately. To make a record complete 
enough that we can make an intelligent decision. 

Senator Smaruers. Now, when you say that the burden of proof 
be placed upon the carrier proposing the discontinuance, as I under- 
stand it, the carriers are opposed to what they call the phrase “burden 
of proof.” 

you havea feeling that this is more an exercise in semantics than 
a practical conclusion with respect to the procedure? 
his is another one of those technical points over which there is a 


lot of argument and I have never been quite sure whether I thoroughly 
understood it. Why all the smoke? 
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_ Mr. Tucerx. Well, I can answer that best perhaps by saying that 
in the approximately 50 proceedings we have had it has not had any 
significance. 

Senator Smaruers. Let me ask it this way : If the law were changed 
where we said, “and that the burden of proof in these applications 
fur discontinuance would fall upon the carrier,” in your judgment 
would that then require the Commission to file some kind of a forma] 
statement at the end of the investigative stage of these applications 
for discontinuance ? 

Mr. Tueate. No. 

Senator Smatuers. And that isthe opinion of your counsel ? 

Mr. Tucete. Yes, sir. 

Senator Smaruers. So, if the carriers contend, as they do, that the 
reason they do not want the burden of proof written into the law with 
respect to the applications for discontinuance is because it would re- 
quire a formal decision on your part at the end of the investigative 
stage, you say that in your judgment and in the opinion of your 
counsel’s judgment that that is not the case? 

You still would not have to file a formal decision at the end of the 
investigative stage, even though the law might say the burden of 
proof is on the carrier ¢ 

Mr. Tuceie. Well, it is somewhat similar to the procedure under 
our suspension board matters. Where we do not suspend, there is no 
order at all. 

Senator Smatruers. And yet the burden of proof is on that carrier 
seeking the suspension ; is that right ? 

Mr. Tuceie. Let me ask Mr. Johns to make explanation. 

Senator Smatuers, All right; identify yourself for the record. 

Mr. Jonns. Yes. My name is Johns; I am associate general counsel. 

This law is patterned after section 15(7) of the act dealing with 
suspension of rates, and that section, one paragraph further than 
this one, does and says that in a hearing, after the investigation is 
instituted, that the burden of proof shall be on the carrier. 

Now, there is no burden of proof in the investigation stage of it, 
it comes later at the formal hearing, who carries the burden of proof. 

Senator Smaruers. Say that over again. I don’t think I under- 
stood that. 

Our counsel says that you are saying that both parties have the 
burden of going forward with the evidence. 

Mr. Jouns. Well, I think the whole thing comes about. because of 
a misunderstanding as to whether this is burden of proof cr burden 
of proceeding. 

I think that is the trouble. But in our suspension proceedings there 
is no burden on anyone, of course; the Commission has discretion as 
to whether or not to suspend, but if it suspends then there is a hearing 
or even if it does not suspend there is a hearing. 

At the hearing then the burden of proof is upon the carrier. 

Senator Smaruers. Now, you think, then, that it would not radical- 
ly change the proceedings which you people in point of fact are now 
following with respect to the application of discontinuance if the Con- 


gress wrote into the law the statement that the burden of proof 


should rest on the carrier in these applications for discontinuance un- 
der paragraph 1 of 13(a) ? 
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Mr. Jouns. That would be the effect of what the Commission is 

requiring today. 

enator SMATHERS. And you make no distinction between burden 
of proof and the burden of proceeding at this point ? 

r. JoHNsS. No, sir; I think that is confused. 

Senator SmaTuers. All right. 

Senator ScHorrre.. I would like to ask this question: Assuming 
this was in the law, what would you do differently than what you have 
already been doing in these 40-some-odd related cases? 

Mr. Jouns. I don’t think that there would be any difference because 
as I look at it it is a question of burden of proceeding and the carrier 
carries that burden and, after all, the question is one of developing 
a record upon which the Commission can decide one way or another. 

Senator ScHoeprec. I see that point. 

In other words, it has been my understanding that heretofore your 
Commission has required a carrier that comes in asking for a dis- 
continuance to give the notices as required by law, and submit all of 
that related matter to you for your consideration and for your de- 
termination. But they must go forward and furnish all that in the 
first instance. 

They do that now, don’t they ? 

Mr. Jouns. Yes, sir; under our rulemaking power we require it. 

Senator ScHorrreL. I wanted to get that clear in the record; that 
ismy understanding. 


Senator Smatuers. All right. 

Now why don’t we in this recommendation which you are makin 
here, Commissioner Tuggle, and I address this also to the counsel, 
rather than recommend as you have done that the burden of proof 
be placed upon the carrier proposing the discontinuance, would it. not 
be better to say that this proceeding should be carried on in the same 
manner as the suspension of rates proceeding ? 

It would be the same thing, is what you are saying, isn’t it? 

Mr. Tuaee. Yes, sir. 

Senator Smatuers. So then we come back to the statement that the 
burden of proof, and it is the same thing as the burden of proceeding, 
and that if this were written into the act it would not materially 
change the proceeding which you now have with respect to applica- 
tions for discontinuance of trains? 

Mr. Tuceie. That is correct. 

Mr. Barton. Once the continuance of the train had been required 
and the hearing announced, I take it you would recommend that the 
burden of proof be on the carrier. Such a rule would put the pro- 
cedure on all fours with suspension proceedings now, would it not? 

Mr. Tuceie. Yes. 

Senator Smatuers. So any great fear that might be expressed on 
the part of the carriers writing into the law that the burden of proof 
be based upon the carrier asking for the discontinuance, you do not 
see any basis for that fear? 

Mr. Tuceir. They have had to go forward with it in about 50 
proceedings we have had. 

Senator Smatuers. Logically they should go forward because they 
have all the information on which they are basing the application for 
discontinuance ; is that not correct ? 
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Mr. Tueeie. That is right. 

Senator Smatuers. All right, sir; you go ahead. 

Mr. Tucetr. While in the proceedings under section 13a(1) which 
have been processed to date, the Commission has been able to meet, 
except in one instance, the time limits prescribed, we are of the view, 
as a result of our experience with this section, that the public interest 
would be served by lengthening the periods within which the Com- 
mission must act in order to insure continuance of a service proposed 
to be discontinued. 

When a notice of a proposed discontinuance is filed, the Commission 
has approximately 20 days to decide whether a formal investigation 
should be instituted, and, if the answer is in the affirmative, to serve 
an order upon the carrier requiring continuance of the service pending 
Investigation. 

This 20-day period leaves a short time for the filing of protests by 
communities and persons affected. It is also too short for the Commis- 
sion, or division 4, to make an adequate study and analysis of the 
proposal and protests without diverting the staff from other necessary 
work. | 

The requirement that the Commission make a decision within 4 
months after the proposed effective date in order to assure no inter- 
ruption to service necessitates prompt assignment of the matter for 
hearing and makes it impracticable, regardless of the far-reaching 
nature and importance of the case, to grant protestants more time to 
prepare their case. 

The prescribed 4-month period also makes it impracticable to pro- 
vide for service of a recommended decision by the examiners who 
hear the eases and for the filing of exceptions. 

The recommended decision procedure frequently serves a useful pur- 
pose in defining and simplifying the issues, and in focusing attention 
upon the important features of a case. 

As I have previously indicated, railroads involved in proceedings 
under section 13a(1) have taken the position that the burden of 
proof is upon opposing parties. 

As the statute is now drawn, a railroad may effect a proposed dis- 
continuance unless the Commission finds that continuance of the serv- 
ice is required by the public convenience and necessity and will not 
unduly burden interstate or foreign commerce. 

In our opinion, all doubt in this matter should be removed. The 
requirements of State laws and regulatory bodies should be super- 
seded only after a carrier has established “that the present or future 
public convenience and necessity permit of such discontinuance or 
change, in whole or in part, and that the continued operation or serv- 
ice of such train or ferry without discontinuance or change, in whole 
or in part, will unduly burden interstate or foreign commerce.” 

Senator SmatTuers. Thank you, Mr. Commissioner. 

Let me ask you a question right there. 

Under the present law, as I understand it, after you people have 
had the investigation and you have decided from your investigation 
to have a hearing, and after your hearing you have determined that 
the train should not be discontinued, that the application should not 
be granted, I believe the applicant, the carrier, would be permitted 
to file another application for discontinuance after the expiration of & 
year. 
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Is that the present law ? 

Mr. ‘T'vaerr. It does not spell that out explicitly but that undoubt- 
edly is correct. 

enator SMaTueErs. Do you think that that is too short a time? 
Do you believe that conditions change so rapidly in the railroad indus- 
try that if, after, for example, you had held hearings in a matter of 
this nature for the better part of 6 months or so and you determined 
that the train should not be discontinued because discontinuance was 
contrary to public convenience and necessity, then why should we just 
make that train operate for just 1 year; why should not we extend 
that time and say that the applicant carrier should not be permitted to 
come back in and file again an application for discontinuance for at 
least 2 or 3 years / 

Mr. Tuccie. Well, it seems to us, Senator, that the year period is a 
reasonable period, if we keep in mind the fact that on all these opera- 
tions involved under section 13(a) the railroad is operating at a loss. 

Now we may order discontinuance although it is operating at a 
loss. Suppose we do that—— 

Senator Smarners. When you say you may order discontinu- 
ance 
Mr. T uUGGLE. We may order continuance, even though it is operat- 
ing ata loss. But suppose the situation should continue to deteriorate 

if I may borrow a word from the committee’s report. 

It would just aggravate those losses if they had to wait, say, 2 or 3 
years before they could come back. 

Senator Smaruers. Couldn’t you argue on that point, however, that 
if the Commission found that a train should be continued even though 
the train was operating at a loss, then you must have found that be- 
cause the public had such a high stake in the operation of that train, 
even though it were operating at a loss and it should be continued, 
then does it not logically follow that those conditions would not 


change materially within the space of another year even though the 
train were operating at a loss ? 


Mr. Tuceir. A year isa fairly— ee 
Senator Smaruers. In other wor ds, you are sticking to the point 


that the year is a fairly reasonable term and you think the statute 
should remain the same? 


Mr. Tuceir. That is right. 

Senator Smaruers. All right. 

Ido not have any further questions. 

Senator Schoeppel ? 

Mr. Tuceie. Actually, Senator, it is longer than that because there 
is the 30-day period to start out with now, then 4 months on top of 
that, plus 12 months, making 17 months. 

Senator Smaruers. Yes. 

All right. Do you have any questions, Senator Schoeppel 

Senator Scuorrret. I have no questions. I regret w ith some con- 
flicts and with the Senate starting at 10:30 that T was unable to be 
here but I will read the other portion of your statement that I did not 
hear this morning. 

Senator Smaruers. Counsel Barton, do you have any questions? 

Mr. Barton. Noquestions, Senator. 
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Senator SmarHers. Well, Commissioner Tuggle, and Mr. Chair- 
man, Commissioner Goff, counsel, head of the Finance Bureau, I just 
want to say I think you have been very helpful to us again. Speak- 
ing for my part, I find that where you get into controversies in these 
somewhat technical fields and you find, for example, labor on one 
side and management on the diea, that it is very difficult to arrive 
at the correct decision unless you have the guidance of a body such 
as yours which is independent, efficient, and knows what they are 
talking about, and knows how to state in sensible terms what the 
solution is. 

I think you gentlemen are doing an excellent job, I think you are 
to be commended for what you are doing, and I can merely say to 
you, Just keep up the good work. 

Thank you very much, gentlemen. 

The hearing is now closed. 

(Whereupon, at 11:25 a.m., the subcommittee was adjourned.) 

(The comments from the Government agencies follow :) 


EXECUTIVE OFFICE OF THE PRESIDENT, 
OFFICE OF CIVIL AND DEFENSE MOBILIZATION, 
t Washington, D.C., May 3, 1960. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DEAR MR. CHAIRMAN: This is in reply to your request for a report on S. 2935 
and S. 3020, 86th Congress, similar bills, to amend the Interstate Commerce Act, 
as amended, so as to strengthen and improve the national transportation system, 
insure the protection of the public interest, and for other purposes. 

The railroad industry’s ability to provide both freight and passenger service 
in an emergency is highly important to any mobilization effort. While the ap- 
parent intent of this bill is to achieve that end, its provisions for full-scale hear- 
ings to discontinue any passenger service could impose a financial burden on the 
railroads that could weaken their total economic structure. 

While the Office of Civil and Defense Mobilization agrees with the general 
objectives of the bill, it is not in agreement with the procedure established 
which could entail delays in authorizations for discontinuance of unprofitable 
service. We do not think this would improve the overall strength of our railroad 
system which is so vital in any emergency situation. 

The Bureau of the Budget advises that it has no objection to the submission of 
this report. 

Sincerely, 
Leo A. HogeGH. 


THE SECRETARY OF COMMERCE, 
Washington, D.C.. April 12, 1960. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


Dear Mr. CHAIRMAN: This is in response to your letter of February 12, 1960, 
requesting the views of this Department with respect to S. 3020, a bill to amend 
the Interstate Commerce Act, as amended, so as to strengthen and improve the 
national transportation system, insure the protection of the public interest, and 
for other purposes. 

S. 3020 would repeal section 13a of the Interstate Commerce Act and enact 
other provisions concerning train discontinuances. 

The discontinuance of interstate passenger trains or ferries would be pro- 
hibited unless authority to do so was obtained from the Commission or a State 
regulatory agency. The Commission would be required to hold a public hearing 
in every case in which a protest was filed. 

The discontinuance of intrastate passenger trains or ferries would be subject 
to requirements similar to those presently contained in paragraph (2) of section 
13a, except for the additional requirement that notice of the time and place of 
hearing would have to be given at least 30 days in advance of the hearing. 
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The Commission would be required in passing upon any proposed discontinu- 
ance to consider, among other things, (1) the effect of such discontinuance upon 
the military and civil defense needs of the United States and States involved, 
and (2) the carrier’s revenues from all freight and passenger traffic in the 
State or States in which the subject train or ferry operates as well as the car- 
rier’s expenses of operation in such States. 

Rail carriers would be required to make every reasonable effort to maintain 
sufficient passenger train service to meet military and civil defense needs in 
time of national emergency, and to provide safe and adequate service to the 
public, including minimum standards of sanitation and comfort, convenient op- 
erating schedules, and adequate equipment. The Commission would be required 
to supervise in detail all passenger train operations in the United States, includ- 
ing station and ticket facilities. 

Section 13a, which was added to the Interstate Commerce Act by the Trans- 
portation Act of 1958, grew out of a recommendation in the report of the Presi- 
dential Advisory Committee on Transport Policy and Organization and of the 
administration that the Interstate Commerce Commission be given original and 
appellate jurisdiction over the discontinuance or curtailment of rail services and 
facilities. This recommendation was based on the fact that rail carriers had for 
many years suffered deficits from the operation of unprofitable services and facili- 
ties, and that they had been unable to avoid the burden of these operations be- 
cause of (1) the inability or failure of State regulatory bodies to act promptly 
in authorizing the discontinuance or curtailment of unprofitable operations, or 
(2) the lack of jurisdiction by the Commission over discontinuance or changes 
in train service, except where complete abandonment of a line or track was in- 
volved. The purpose of the section was to provide rail carriers with a more 
expeditious means of obtaining relief from the operation of unprofitable services. 

Enactment of S. 3020 would place rail carriers desiring to discontinue unprofit- 
able passenger trains or ferries in little, if any, better position than they occupied 
prior to the addition of section 13a to the Interstate Commerce Act. The De- 
partment of Commerce is, therefore, opposed to enactment of the bill. 

Requiring carriers to obtain certificates from the Commission, or a State regu- 
latory agency, for the discontinuance of any interstate passenger train or ferry 
could result in delays equal to, if not in excess of, those which occurred prior 
to the enactment of section 13a. At the present time, the Commission has juris- 
diction over the discontinuance of interstate trains and ferries only where the 
earrier’s right to discontinue is subject to State law or regulation. If no State 
laws are applicable, the rail carrier is free to discontinue or change its train or 
ferry service without Federal action, unless such discontinuance amounts to 
a complete abandonment of a line. 

The requirement that the Commission must hold a public hearing in every case 
in which a protest is filed could result in further delays in the granting of relief 
from the operation of unprofitable interstate trains or ferries. The Commission 
should have some discretion in determining whether a matter should be set down 
for hearing. An extensive record could be developed in prior proceedings which 
would provide the necessary information for a decision. Furthermore, it is our 
understanding that the Commission provides for public hearings in the majority 
of discontinuance proceedings. 

Requiring the Commission to give consideration to the effect of a proposed 
discontinuance upon the military and civil defense needs would impose an im- 
practicable burden upon the Commission and the carriers. The determination 
of these needs would be a tremendous and time-consuming task. Even if the 
needs were determined within a reasonable period of time, the railroad industry 
would not have the financial ability to retain unprofitable services in a standby 
capacity. Furthermore, to require the railroads to do so would impose an ob- 
ligation which, to our knowledge, is not exacted of any other industry. 

Also requiring the Commission, in passing upon any proposed discontinuance, 
to consider the carrier’s revenues from all freight and passenger traffic for the 
State or States in which the subject train or ferry operates appears to be in 
conflict with the intent of Congress when it added section 13a to the act. The 
purpose of this requirement is to prohibit the Commission from permitting a 
train to be discontinued if the carrier’s total operations in the State or States 
involved are profitable. As has been pointed out, the major purpose of section 
13a was to vest the Commission with the necessary authority for granting relief 
from the operation of unprofitable services. 
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Passenger-carrying capacity in the United States is divided among railroads, 
airlines, and motorbus companies, with the railroads generally declining in im- 
portance in relation to the other two. The crux of the passenger service deficit 
problem is lack of sufficient demand for the service to compensate for investment 
in present passenger service facilities and operations. Lack of patronage reflects 
basic economic conditions, the principal factor being availability of alternative 
forms of transport service among which the individual may exercise his freedom 
of choice and select the mode most suited to his particular needs at the particular 
time. It would seem that the only appropriate program would be to recognize 
the inherent right of the public to exercise its freedom of choice and to not re- 
quire an unwarranted service, which is economically unsound, a detriment to 
the rail carrier, and a burden on interstate commerce. 

One justification for continuance of uneconomic railroad service frequently 
stated is that of protection of commuter interests. The commuter is unique 
in his demands and may require a service necessary in our economy but un- 
economic from the standpoint of public investment in transportation and in 
relation to the competitive forces of supply and demand. 

We realize that in some of the great metropolitan centers the continued op- 
eration by the railroads of commutation services during rush hour periods is 
vital to the public interest. Because urban transport customers prefer other 
modes of transport during most of the day, we face the situation where rail 
commutation service is unprofitable. The view is gaining support that in these 
situations the railroads should receive the assistance of the community to 
maintain what in essence are community services. 

As the recently completed report on “Federal Transportation Policy and 
Program,” submitted to the President by the Secretary of Commerce, points out, 
the Federal Government has a deep concern in the railroad commutation pas- 
senger losses “because of their effects upon the heaith of the railroad system 
and upon the extent to which the Nation can secure the benefit of the railroad’s 
capability for mass long-distance transport of freight.” However, the report 
states that the problem is primarily a local one. The report further points out 
that ways and means must be found “to encourage tax relief by local and State 
jurisdictions in helping solve the problems of commuter or local passenger 
deficits.” It recommends that the Federal Government assist by encouraging 
“upban long-range community planning * * * to make full use of highway 
transit, rail commutation, and all other capacity to minimize total transportation 
cost and congestion * * *.” 

We are convinced that solution of the commuter problem depends upon co- 
operation between the carriers and the communities involved rather than upon 
further Federal regulation. Effective community action has been achieved in 
certain areas. The State of New York, for example, has acted effectively in 
the Long Island Railroad situation to the benefit of the New York metropolitan 
region. In Philadelphia, an interesting experiment in community-carrier 
cooperation is being conducted in an effort to preserve the excellent rail com- 
muter services in the area. The imposition of additional requirements and 
burdens on the carriers as proposed by this bill could seriously impede, if not 
prevent, further cooperation between the communities and the railroads. 

For these reasons, we do not believe that enactment of this bill would aid in 
a solution of the commuter problem, which is its principal objective. In fact, 
the additional burdens imposed on the railroads would tend to aggravate the 
problem. This Department urges, therefore, that S. 3020 not be given favorable 
consideration by your committee. 

We have been advised by the Bureau of the Budget that there would be no 
objection to the submission of this report to your committee. 

Sincerely yours, 
FREDERICK H. MUELLER, Secretary of Commerce. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, February 19, 1960. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 


Dear MR. CHAIRMAN: Further reference is made to your letter of February 
12, 1960, requesting our comments on S. 3020. 

Except for minor changes to correct errors in language and typography, S. 3020 
is identical to S. 2935, introduced January 29, 1960, which it is intended to 
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supersede. We note a typographical error on page 3, line 23, of 8. 3020: the word 
“facilites” apparently should be “facilities.” 

As we reported to you on February 15, 1960, in eonnection with S, 2935, the 
subject matter of this proposed legislation concerns a question of policy for 
congressional determination which would not affect. the functions and operations 
of our Office. We therefore offer no recommendations concerning its enactment. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


Marcu 7, 1960. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
US. Senate, Washington, D.C. 


DEAR CHAIRMAN MaGNuson: Your letter of February 12, 1960, addressed to 
the Chairman of the Commission, requesting comments on a bill, S. 3020, intro- 
duced by you (for yourself and 27 other Senators), to amend the Interstate 
Commerce Act, as amended, so as to strengthen and improve the national trans- 
portation system, insure the protection of the public interest, and for other 
purposes, has been referred to our Committee on Legislation. After consideration 
by that committee, I am authorized to submit the following comments in its 
behalf : 

This bill, if enacted, would constitute an approach to passenger train service 
radically different from that represented by existing section 13a, which was 
added to the Interstate Commerce Act by the Transportation Act of 1958. 
Section 13a, which this bill would repeal, was designed to afford expeditious 
relief to railroads from the operation of trains or ferries that are sapping their 
financial vitality and for which there is no longer sufficient public need to justify 
the heavy financial losses involved. Section 13a did not vest jurisdiction in 
this Commission to regulate passenger services generally, nor did it impose 
any additional requirements upon railroads in respect of such services. It 
merely afforded them a means for obtaining relief from State requirements. 

In contrast to the permissive nature of section 13a(1), the proposed new 
section 1(23)(a) would prohibit the discontinuance of passenger trains or 
ferries which operate physically interstate unless authority therefor were ob- 
tained from this Commission or a State regulatory agency. Presently, if no 
State laws are applicable, a railroad may change its passenger service at will, 
unless the result amounts to complete abandonment of a line of railroad within 
the purview of section 1(18) of the Interstate Commerce Act. 

A question arises as to the effect which the enactment of this bill would have 
upon existing State laws and the exercise by State authorities of jurisdiction 
over passenger train services performed by interstate railroads. This is a 
matter which heretofore has been left to the States. However, if Congress 
legislates on the subject and, as provided in section 2(b), imposes “upon the 
Interstate Commerce Commission authority over the passenger train service 
of the railroads,” the extent to which State authorities thereafter could exercise 
jurisdiction would be extremely doubtful. In any event the bill seems incon- 
sistent in imposing upon this Commission general jurisdiction over passenger 
train service and giving it the duties and responsibilities specified in proposed 
section 1(24)(c)(1), while, at the same time, permitting carriers, under pro- 
posed section 1(23), to discontinue services with the approval of a State agency 
and without any review of the matter by this Commission.. Thus, the Com- 
mission would be charged with responsibilities for matters beyond its control. 
If the bill is enacted, it would seem necessary that the extent to which the 
Congress wishes the Federal Government to occupy this field and the authority 
which would be left in the States be delineated more clearly. 

As to certain specific provisions of the bill, it is noted that the proposed new 
section 1(23) mentions only a “proposed discontinuance” of service, whereas 
existing section 13a embraces a “proposed discontinuance or change.’ The 
question is whether, by the omission of the words “or change,” it is intended 
that the Commission’s jurisdiction with respect to changes short of a complete 
discontinuance be removed. Under present section 13a, the Commission may 
authorize changes in train schedules which would otherwise be prohibited by 
State law or requirement. While present section 13a applies to “any train or 


ferry” the proposed new provisions would be applicable only to “any passenger 
train or ferry.” 
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Section 4 of tad bill would require the Commission to hold a public hearing 
upon receipt of protests. We doubt the desirability of making a public hearing 
mandatory in every case in which a protest is filed. From its experience in 
abandonment proceedings under section 1(18), the Commission has found it de- 
sirable that it have some discretion in determining whether a particular appli- 
cation should be set down for formal public hearing. Similarly, the Commission 
should be permitted to exercise some discretion, depending upon the circum- 
stances in each case, in availing itself of the cooperation, services, records, and 
facilities of State authorities, as would be required by this bill. Therefore, if 
the bill is favorably considered, we suggest that the word “shall” appearing in 
line 22, page 3, and in line 25, page 4, be changed to “may.” 

The proposed new section 1(23) (b) is very similar to present section 13(a) (2), 
relating only to discontinuances wholly within the boundaries of a single State. 
Paragraph (c), however, contains additional notice requirements. The proviso 
of the latter paragraph, requiring notice of the “time and place of the hearing” 
at least 30 days in advance, appears unduly onerous since it would prevent a 
change in the place of a hearing or a postponement of a hearing to accommodate 
interested parties without at least 30 days’ notice. This would necessitate denial 
of requests for postponements or cause undue delay in completing a hearing. 

Paragraph (d) of the new section 1(23) would require, among other things, 
consideration of the effect of a proposed discontinuance upon the military and 
civil defense needs of the Nation and States involved. If adequate considera- 
tion is to be given such needs, it would appear desirable that agencies primarily 
responsible for military and civil defense needs be directed to intervene and 
present evidence in proceedings in which it appears that a proposed discon- 
tinuance would have an adverse effect, and to provide that this Commission may 
presume that military and defense needs will not be affected in the absence of 
such evidence. We question the propriety of this Commission receiving off-the- 
record advice in formal proceedings, such as apparently contemplated by para- 
graph (f), and to which the parties in interest would have no opportunity to 
respond. 

Paragraph (d) also provides that the Commission shall consider the “carrier's 
revenues from all freight and passenger traffic in the State or States” in which 
the subject train or ferry operates, as well as expenses of operation in those 
States. This would require an allocation of revenues and expenses by States, 
and in many instances would place an impracticable burden upon the carriers. 
Moreover, we are doubtful as to the effect which the Commission would be re- 
quired to give to the resulting allocations in determining whether the public 
convenience and necessity will permit such discontinuance and, in addition, 
under paragraph 23(b), whether the continued operation will or will not con- 
stitute an undue burden upon interstate or foreign commerce. If, as might be 
argued, the intent of this provision is that the Commission should not permit a 
train to be discontinued if the carrier’s total operations in the State or States 
involved are profitable, the result would be contrary to the apparent intent of 
Congress when it added section 13a to the act. The report of the House Com- 
mittee on Interstate and Foreign Commerce (H. Rept. No. 1922, 85th Cong.) on 
H.R. 12832 pointed out that a major cause of the worsening railroad situation 
was the unsatisfactory passenger situation and that under existing law this 
Commission had no jurisdiction over discontinuance vr changes in train service 
except where complete abandonment of a line of track was involved. 

The inclusion of this provision also would require, in train-discontinuance 
proceedings, impracticable procedure similar to that which, prior to the Trans- 
portation Act of 1958, seemed to be required by certain court decisions deal- 
ing with intrastate rate cases under section 13. The Congress deemed it de 
sirable and necessary to eliminate this procedure, as evidenced by section 4 of 
the Transportation Act of 1958. Section 4 of the 1958 act amended paragraph 
(4) of section 13 of the Interstate Commerce Act by inserting therein, among 
other things, the following italicized language : 

“Whenever * * * the Commission * * * finds that any such [intrastate] 
rate, fare, charge, classification * * * causes any undue or unreasonable ad- 
vantage, preference, or prejudice as between persons or localities in intrastate 
commerce on the one hand and interstate or foreign commerce on the other 
hand, or any undue, unreasonable, or unjust discrimination against or undue 
burden on, interstate or foreign commerce (which the Commission may find 
without a separation of interstate and intrastate property, revenues, and ea- 
penses, and without considering in totality the operations or results thereof of 


ee i) a ee 


on a a a pe Be 


PROPOSED PASSENGER TRAIN ACT OF 1960 343 


any carrier, or group or groups of carriers wholly within any State) which is 
hereby forbidden. * * *” 

Paragraph (e) of the proposed section 1(23) would empower the Commis- 
sion, among other things, to impose conditions for the protection of the in- 
terests of employees affected, conditions which may not be imposed if the dis- 
continuance were authorized by State authority. If the bill is enacted, it 
would be desirable that the nature of the protection which should be afforded 
be stated explicity, as it is in section 5(2)(f) of the Interstate Commerce 
Act. 

The provisions of proposed section 1(24), if enacted, would require this 
Commission to supervise in minute detail all passenger-train operations in the 
United States, including station and ticket facilities. A large addition to our 
force of employees would be required to carry out the duties imposed upon 
us and at considerable expense to the Government. Undoubtedly, a great deal 
of the Commission’s time and of its staff would be required to determine pro- 
ceedings upon complaints, as authorized by proposed section 1(24) (b), in respect 
of commutation and other passenger-train services, much of which is primarily 
of local concern. Moreover, the standards to be met are somewhat vague as, 
for example, what would constitute “minimum standards of sanitation and 
comfort.” We are of the opinion that it would be better to leave regulation 
of such services under the jurisdiction of the several States, with only limited 
jurisdiction in this Commission similar to that presently provided by sec- 
tion 13a. 

The proposed bill, by enactment of section 1(24), in our opinion, would impose 
an impracticable burden upon the carriers and this Commission of maintain- 
ing and ordering sufficient passenger train service to meet unkown future mili- 
tary and defense needs, regardless of the lack of sufficient patronage and 
revenues from an existing service to warrant its continuance. In this con- 
nection, reference is made to the Commission’s report of May 18, 1959, in No. 
31954 Railroad Passenger Train Deficit, 306 1.C.C. 417, wherein it was stated: 

“This record does not indicate that the railroad industry has the financial 
ability to retain any of its service or facilities solely as standby capacity. Those 
who benefit from any standby capacity that should be maintained must assume 
the obligation of financing such standby service to the extent of their needs.” 

We further pointed out in that report that the financial losses from passenger 
operations endangers the present and future welfare of the railroad industry, 
and we made various recommendations calculated to alleviate the problem. 
We do not believe that a solution to the problem would be aided by enactment 
of S. 3020. On the contrary, the burdens which would be added to the rail- 
roads by this bill would tend to aggravate this problem. 

For the foregoing reasons, we recommend that S. 3020 not be enacted. 

Respectfully submitted. 

JOHN H. WINCHELL, Chairman, 
HOWARD FREAS, 
EVERETT HUTCHINSON, 

Committee on Legislation. 


U.S. DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 


Washington, D.C., April 2, 1960. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


Dear SENATOR MaGNuson: This is in further reply to your request for our 
comments on S. 3020, a bill to amend the Interstate Commerce Act, as amended, 
so as to strengthen and improve the national transportation system, insure the 
protection of the public interest, and for other purposes. 

This bill would require carriers proposing to discontinue the service of any 
passenger train or ferry operating interstate to apply to the Interstate Com- 
merce Commission, or a State regulatory agency having jurisdiction, for a 
certificate that the present or future public convenience and necessity permit 
such action. The Commission would be required to hold a public hearing upon 
receipt of protests. Under certain conditions, such as the denial of an appli- 
cation by the State authority having jurisdiction, the carriers could petition 
the Commission for authority to discontinue such service. In passing upon any 
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proposed discontinuance, the Commission would be required to consider, among 
other things, the effect upon the military and civil defense needs of the Nation 
and the State or States involved. 

We are in sympathy with the objectives of S. 3020 of insuring adequate trans- 
portation for military and civilian needs, as well as protecting the interests 
of railroad workers against loss of employment. However, without the benefit 
of additional information which might be developed in the course of hearings 
that the committee may hold on this matter, we are not in a position to com- 
ment on the possible effects of this bill on the labor market. With respect to 
the technical aspects of the proposal, we defer comments to those agencies with 
direct responsibility in this area. 

The Bureau of the Budget advises that it has no objection to the submission 
of this report. 

Sincerely yours, 
JAMES T. O'CONNELL, 
Under Secretary of Labor. 


OFFICE OF THE POSTMASTER GENERAL, 


Washingon, D.C., May 9, 1960. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DEAR Mr. CHAIRMAN: Reference is made to your request for a report on 8 
3020, to amend the Interstate Commerce Act, as amended, so as to strengthen 
and improve the national transportation system, insure the protection of the 
public interest, and for other purposes. 

The principal effect of the proposed legislation would be to require the Inter- 
state Commerce Commission to hold hearings before authorizing discontinuance 
or change of operation or service of any passenger train or ferry. Under pres- 
ent law the Commission is not required to investigate every proposed discon- 
tinuance and carriers may, after filing notice, discontinue or modify service. 

The Post Office Department does not participate in hearings involving dis- 
continuance or modification of passenger train service, except when subpenaed. 
Accordingly, this Department has no recommendations to offer on the provisions 
of 8S. 3020, except for the comments below. 

Paragraph 23(zg), lines 4 through 16, page 7 of the bill, contains definitions of 
the terms “passenger train,” “passenger train service,” and “passenger traffic.” 
It is not clear whether the definition of the term “passenger traffic” to include 
“everything normally transported by passenger trains’ is intended to apply to 
mail traffic, although such application is suggested by the provisions in para- 
graphs 23(d), commencing at line 16, page 5, and 23(f), commencing at line 21. 
page 6. However, further doubt is generated by the definition of the term 
“passenger train” and “passenger train service.” The term “passenger train” 
refers to self-propelled units normally used to transport persons for hire, or a 
locomotive and specified cars used to transport persons for hire. The term 
“passenger train service” is defined to include “all transportation services nor- 
mally rendered by railroads by means of passenger trains and related facilities, 
including station and ticket facilities.’ The last definition might be regarded 
as referring to mail because of the language “related facilities.” 

Paragraph 24(a), commencing at line 17, page 7, impose certain obligations 
upon carriers by railroad to maintain sufficient passenger train service to meet 
the military and civil defense needs of the Nation, in time of national emergency 
and, in addition, to furnish safe and adequate passenger train service to the 
public, including convenient schedules of operation, minimum standards of sani- 
tation and comfort in all passenger facilities, and the maintenance and use of 
passenger train equipment to assure compliance with the proposed bill. 

Paragraph 24(b), lines 3 through 19, page 8, imposes a duty upon the Com- 
mission to prescribe by appropriate order (after hearing) practices to be ob- 
served by carriers which will result in the discharge of their obligations stated 
above. If the proposed legislation is intended to embrace mail transportation 
a conflict could arise between the provisions of this proposed paragraph (24) 
and the Railway Mail Pay Act (sec. 541 of title 39, United States Code) which 
confers authority on the Postmaster General to prescribe the manner, conditions, 
and the service of mail transportation to be observed by rail carriers. Because 
of the emphasis in the proposed legislation upon passenger service and passen- 
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ger patronage, it is possible that the proposed bill was not intended to embrace 
mail transportation by railroad, thereby precluding the existence of any conflict 
of authority as stated above. If that is the meaning intended, the language in 
the proposed bill should be clarified to resolve any ambiguity, such as the inser- 
tion of “other than the transportation of mail,” immediately following “facili 
ties,” in line 13, page 7 of the bill, if the measure receives favorable consid 
eration. 

It is not possible to determine the costs to the Department, if any, that would 
result from the enactment of this measure. 

The Bureau of the Budget has advised that there would be no objection to the 
submission of this report to the Committee. 

Sincerely yours, 
ARTHUR E. SUMMERFIELD, 
Postmaster General. 
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INTERSTATE COMMERCE COMMISSION 


Frnance Docket No. 18781 


NEW YORK CENTRAL RAILROAD COMPANY FERRY 
ABANDONMENT 


Decided May 15, 1957 


Upon reconsideration : 

1. Prior report, 295 I. C. C. 385, overruling motions to dismiss for want of 
jurisdiction, and issuing certificate and order permitting abandonment by 
the New York Central Railroad Company of its ferry lines across the 
Hudson River between Weehawken, N. J., and ferry terminals in New 
York City, N. Y., affirmed. Effective date of certificate and order 


prescribed. 
2. Petitions of the protestants, except so far as they seek reconsideration, 


denied. 
Appearances as shown in prior report and, in addition, Wiliam @. 
Mahoney for a railway labor organization. 


Report OF THE COMMISSION ON RECONSIDERATION 


By THE ComMMISSION : 

By report, certificate, and order in this proceeding, dated Septem- 
ber 27, 1956, 295-1. C. C. 385, division 4 overruled motions to dismiss 
the application for want of jurisdiction and, subject to appropriate 
conditions for the protection of adversely affected carrier employees, 
permitted abandonment by The New York Central Railroad Com- 
pany of its ferry lines across the Hudson River between Weehawken, 
N. J., and ferry terminals in New York City, N. Y. Individual peti- 
tions for further hearing, reargument before and reconsideration by 
the entire Commission, and other relief were filed on behalf of the 
estate of Conrad N. Jordan, the Brotherhood of Railroad Trainmen, 
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a commuter, interested agencies of the State of New Jersey, and the 
Railway Labor Executives’ Association, and jointly on behalf of 
Bergen County, N. J., Rockland County, N. Y., and 13 municipalities 
in New Jersey. The applicant replied to the petitions. 

Under section 17 (8) of the Interstate Commerce Act, the filing of 
the petitions stayed the effective date of the certificate and order 
pending disposition thereof. By order of January 28, 1957, the pro- 
ceeding was reopened for reconsideration and assigned for reargument 
before us, and action on the requests to vacate the certificate and order, 
and for further hearing, was deferred. Oral argument was heard. 

Upon consideration of the record in this proceeding, the contentions 
set forth in the petitions against the division’s report, and the argu- 
ments presented in support of the parties’ respective positions, we 
conclude that no showing has been made to warrant reversal or modi- 
fication of the report, certificate, and order of division 4. In our dis- 
cussion we will repeat only those facts and arguments contained in the 
prior report which are necessary for the sake of clarity. Other con- 
tentions and arguments in support thereof have been found not 
pertinent to the issues reconsidered, or not justified on their merits. 

The issue of primary importance is whether the Congress has con- 
ferred upon us jurisdiction to permit the abandonment of railroad 
transportation service across a waterway by means of ferry vessels 
equipped to handle passengers and highway motor vehicles. Section 
1 (18) of the act provides, in part, that no carrier by railroad subject 
to part I of the act shall abandon all or any portion of the line of 
railroad, or operation thereof, unless there shall first have been ob- 
tuined from us a certificate that public convenience and necessity 
permit such abandonment. The term “railroad” as used in part I 
includes “ferries used by or operated in connection with any railroad.” 
Since the record is clear that the facilities of the ferry herein are 
utilized in the transportation of passengers on through rail tickets, 
the fact that the res involved in this proceeding is a ferry line rather 
than a segment of:railroad trackage does not affect our jurisdiction. 
Compare Vew York, P. & N. R. Co. Ferry Abandonment, 290 I. C. C. 
249, 266, Claiborne-Annapolis Ferry Co. v. United States, 285 U. S. 
382, and Colorado v. United States, 271 U.S. 158. 

Our jurisdiction also is questioned on the theory that, because the 
applicant proposes to discontinue only its passenger-ferry service be- 
tween Weehawken and New York City, while it intends to continue 
to transport freight, mail, and express between the same cities by other 
means and over different routes, there will be no “abandonment of a 
line of railroad” within the meaning of section 1 (18). However, in 
teply to a question at oral argument, counsel for the protestants con- 
ceded that the jurisdiction of this Commission would be beyond doubt 
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if the applicant proposed to abandon a line of railroad over which 
all carrier service would be terminated. The record supports the 
conclusion that the equivalent of this situation exists here and that 
abandonment of the ferry and discontinuance of all service thereover 
cannot lawfully be effectuated unless our jurisdiction is invoked by 
an application properly filed, and until we exercise our statutory 
powers in that regard. We find no error in the decision of the division 
in the matter of jurisdiction. Congress having acted to impose 
controls on the abandonment of lines of railroad, including ferries 
operating in connection therewith, the arguments of several of the 
protestants regarding the effect of the proposed abandonment upon 
the jurisdiction of the State agencies which regulate transportation 
within New Jersey and New York need not be discussed. 

There was discussion by the protestants at argument concerning the 
practicability of requiring the applicant to provide some substitute 
transportation service to accommodate the approximately 4,000 daily 
rail-ferry rides and the 3,000 daily pedestrian-ferry rides. In giving 
consideration to that possibility, the division concluded that, because 
persons using the New York Central’s ferries represent only a small 
portion of the public that crosses the river daily between New Jersey 
and New York City, there is no obligation upon the applicant to 
arrange substitute service for their convenience. 

The record discloses that the long-time average number of New 
Jersey-New York City commuter riders is about 250 million annually, 
or about 1 million each workday, of whom fewer than 1 out of 125 
commuters use the ferry service of the applicant. Other estimates are 
that less than 1 of each 1,000 persons who travel to their employment 
and business in New York City from the communities west of the 
Hudson River use the applicant’s ferry service. But for a few in- 
dividual instances of unusual hardship, it is reasonable to believe 
that the riders of the applicant’s ferries should be able to arrange to 
use the existing river-crossing transportation facilities which the ma- 
jority of the daily commuters find convenient and necessary. We 
concur in the division’s finding that the few users of the applicant’s 
ferry service places no special responsibility on the applicant to pro- 
vide substitute service for crossing the Hudson River. Furthermore, 
as to the prospects for future additional riders, the record indicates 
that the need for ferry service probably will diminish as completion 
of current improvements to the Lincoln Tunnel and the George 
Washington Bridge afford less congested highway travel between 
New Jersey areas and New York City. 

The protestants also argue that the division erred in refusing to 
consider the revenues, expenses, and financial results of the applicant's 
handling of freight by barge and lighter across the river to and from 


ononaTrsTs 8 oh Hy 


asks 


PROPOSED PASSENGER TRAIN ACT OF 1960 349 


New York City, and over the railroad line which serves the Wee- 
hawken terminal, and in not recognizing that to permit abandonment 
of the ferries would so decrease the number of passengers using the 
applicant’s connecting railroad in New Jersey that the action would 
be tantamount to permitting discontinuance of the passenger service 
on that line. It is our opinion that the losses incurred by the appli- 
cant because it operates ferry service across the Hudson River are 
burdensome to the applicant and the public generally, whether or not 
any net profits are produced by other carrier operations in the same 
vicinity. Likewise, our decision would not be controlled by any traffic 
changes that might occur on the connecting railroad line if any part 
of the service now provided thereover would be continued. 

Several requests were made at argument on behalf of commuters 
and the municipalities to delay the consummation of the abandonment 
in the event we deny the requests to vacate the division’s certificate. 
It was argued that a reasonable period would be required by the in- 
dividual riders to adjust their schedules of traveling to and from 
work, and to explore the available substitute facilities to determine 
which best suits their transportation needs. The argument also indi- 
cated that. another report of the Metropolitan Rapid Transit Com- 
mission was expected in April, and that it might present recom- 
mendations which, if adopted, might provide a means of filling the 
void after the ferry service terminates. We feel that the period since 
the division’s report already has been ample to allow a reasonable op- 
portunity to adjust personal riding habits. However, in view of the 
alleged impact that the necessary change in service might have upon 
the municipalities.whose residents would be required to seek and 
adopt new methods of daily travel, and to allow any governmental 
or quasi-governmenta]l body a reasonable period to supply an alter- 
native means of crossing the Hudson River, if any plan should be 
contemplated, we will defer the effective date of the certificate herein 
for a period of 90 days. 

On full reconsideration of the record herein, and the contentions and 
arguments of the protestants, we sustain the findings of fact and con- 
clusions set forth in the division’s report, and affirm the decision 
therein. An appropriate order will be issued denying the petitions 
for further hearing and other relief, and providing that the certifi- 
cate and order of September 27, 1956, shall become effective from and 
after 90 days from the date of this report and order. 


Commissioner TuacLe, being necessarily absent, did not participate 
in the disposition of this proceeding. 
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INTERSTATE COMMERCE COMMISSION 


Finance Docket No. 18781 


NEW YORK CENTRAL RAILROAD COMPANY FERRY 
ABANDONMENT 


Decided September 27, 1956 


1. Motions to dismiss the application for want of jurisdiction overruled. 

2. Certificate issued permitting abandonment by the New York Central Railroad 
Company of its ferry lines across the Hudson River between Weehawken, 
N. J., and ferry terminals in New York City, N. Y. Conditions for 
protection of railway employees prescribed. 

Gerald E. Dwyer, Thomas M. Healy, and John F. Holden, Jr., for 
applicant. 

William A. Roberts, Francis J. Ortman, and Edward Villalon for 
group of counties and municipalities in opposition. 

James Rosen, Stephen G. Doig, Jr., Samuel L. Hirschberg, Leon M. 
Klingher, Arthur J. Prindle, Francis I, Howley, and Milton T. Lasher 
for individual counties, townships, and municipalities in opposition. 

John S. Stillman, Robert S. Tipping, James P. Birch, and Arthur 
EF. Smith for-commuters associations and others in opposition. 

Archibald Jordan and Carl H. Sievers for an estate in opposition. 

Charles N. Gerard, Henry B: Freefield, and Benedict W. 
Harrington for New Jersey Board of Public Utilities Commissioners. 

Philip Hodes for New York Public Service Commission. 

James M. Davis, Jr., Richard R. Moore, Philip L. Hoag, Charles H. 
Sullivan, Charles J. Sheridan, Jr., H. V. McGloine, and Thomas 0. 
“ ennings for railway labor organizations. 


REPORT OF THE COMMISSION 
Se etee 4, Commissioners MitcHeti, CuarKe, AND HuTCHINSON 


By Drviston 4: 

Exceptions to the report proposed by the examiner and replies to 
the exceptions were filed. The case has been argued orally. 

The New York Central Railroad Company, hereinafter referred 
to as the applicant or the New York Central, by application filed 
December 15, 1954, requested permission to abandon its ferry lines 
operated across the Hudson River between Weehawken, Hudson 
County, N. J., and ferry terminals at West 42d Street, 1 mile, and at 
Cortlandt Street, 4.5 miles, both in the city, county, and State of New 
York, Borough of Manhattan. Numerous objections and individual 
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letters of protest, and group petitions were filed, and a hearing was 
held. The New Jersey Board of Public Utilities Commissioners, the 
New York State Public Service Commission, and the city of New 
York were represented at the hearing. Bergen County, N. J., Rock- 
land County, N. Y., and 13 municipalities in New Jersey and an associ- 
ation of communities of New York and New Jersey were represented 
by counsel. Various organizations of commuters and civic groups 
appeared in opposition. The Railway Labor Executives’ Association 
and several organizations of crafts of railway employees also oppose 
the application. 

By order of June 1, 1955, we denied petitions of several protestants 
who requested, among other things, that consideration of the applica- 
tion herein be deferred pending a decision of the New Jersey Board of 
Public Utilities Commissioners regarding the New York Central’s 
discontinuance of all passenger service on the West Shore line within 
New Jersey. 

Area and service involved.—The ferries accommodate passengers 
and motor vehicles in the crossing of the Hudson River to and from 
the business district of New York City, referred to hereinafter as 
Manhattan. The 42d Street route operates almost directly across 
the river to the midtown section of Manhattan. The Cortlandt Street 
route operates downstream and serves the lower section of Manhattan, 
more than 4 miles south of the 42d Street terminal. The ferry service 
is used by persons hereinafter referred to as “railroad passengers” 
who are commuters or regular passengers of the New York Central’s 
railroad service west of the river. The service also is used by “local 
passengers” of whom a few walk to and from the ferry terminal at 
Weehawken, and the others, divided about equally, arrive and depart 
by private automobile or by common-carrier bus. 

The municipalities and other centers in the area served by the ferry 
and the railroad line connecting with it are included within the greater 
metropolitan area of New York City, which embraces a total popula- 
tion of many millions. The combined population of the counties of 
Hudson and Bergen in New Jersey, and of Rockland and Orange, in 
New York, through portions of which the New York Central’s trains 
connecting with the ferry lines operate, is estimated as being 1,546,700 
in 1954.1 In terms of residential and industrial development, the 
counties involved, with the exception of Hudson County which 
already had been more completely developed than the other counties, 
have experienced steady growth during the past decade. Reliable 


studies of the existing trends have indicated that further substantial 
expansion will continue in the future. 





* Regi nal Plan Association Bulletin No. 85, “Population 1954—1957.”" 
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The New York Central’s line of railroad, which terminates at Wee- 
hawken and connects with the ferry lines in question was formerly 
the property of the West Shore Railroad Company, extending from 
Weehawken via Albany and Syracuse to Buffalo, N. Y. The portion 
between Weehawken and Albany is known as the River Division, and 
is so referred to herein. The easternmost (or southernmost) passenger 
station on the River Division is Weehawken. The freight trackage 
extends about 5 miles farther south through Hoboken to a point in 
Jersey City known as National Junction, where certain industries are 
served and where freight is interchanged with other railroads. There 
are 36 passenger stations on the River Division between Weehawken 
and Highland, N. Y., 73 miles distant, beyond which point there are 
no regular commuters to Manhattan. Some of the principal stations 
on the River Division, with the respective distances from Weehawken 
shown in parentheses,? and the estimated 1954 population, in order, 
are: (in New Jersey) Weehawken (0) 14,500, North Bergen (2) 44,500, 
Ridgefield Park (7) 11,800, Teaneck (10) 37,900, Dumont (13) 14,000; 
(in New York) [Old] Tappan (20) 1,400, Orangeburg (21) 24,000, 
Haverstraw (33) 14,700, Cornwall (53) 9,600, Newburgh (57) 43,000, 
and Kingston (89) 29,044 (1950 population). Most of the stations 
serve residents of the surrounding area up to several miles distant. 

History of ferry and connecting railroad lines —The West Shore 
Railroad Company acquired the Weehawken ferry lines in 1901, when 
it merged with the West Shore & Ontario Terminal Company. The 
latter had acquired the ferry lines as successor to certain constituent 
companies. The properties of the West Shore Railroad were leased 
to the New York Central from January 1, 1886, to June 30, 1952, when 
its properties and those of several other subsidiaries of the New York 
Central were merged into the parent company pursuant to Finance 
Docket No. 17700, New York Central R. Co. Merger, 282 1.C.C. 818 
(not printed in full), decided June 18, 1952. 

Additional details pertaining to the ferry lines and the predecessor 
companies of the West Shore & Ontario Terminal Company were 
presented on behalf of the estate of Conrad N. Jordan who, in 1882, 
had been granted a franchise and lease by the city of New York to 
operate a ferry from the foot of West 42d Street to and from Wee- 
hawken. Jordan assigned the franchise to the West Shore & Ontario 
Terminal Company in 1883 by an instrument which included a grant 
to Jordan of the right to resume ownership of the franchise in the 
event the assignee failed to assume specified obligations. 

According to the testimony of the present trustee of Jordan’s estate, 
the foregoing rights subsequently were acquired by the New York 


* Hereinafter, figures in parentheses immediately following the name of a point or 
station, denote its distance in miles from Weehawken. 
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Central by mesne conveyances. The witness argues that the right to 
possess the railroad and the ferry properties is indivisible, and that 
the applicant holds the properties under a lease for the protective 
benefit of the true owner. He contends that abandonment of the ferry 
would divide the railroad and the ferry, and the effect would be the 
taking of private property without just compensation and without 
due process of law in violation of the 14th amendment of the Consti- 
tution. As proof of the facts mentioned, the trustee presented copies 
of nine documents dated between April 1880 and December 1888, 
including the franchise and assignment previously mentioned and 
several related deeds. The instruments do not appear to trace any 
privity between the original franchise holder and the applicant. On 
brief, the trustee requested that the application herein be denied and 
that such other relief be granted as is just and proper. In the light 
of the discussion regarding jurisdiction which follows this paragraph, 
we find that consideration of the application herein will not abridge 
the constitutional rights of the estate of Jordan, or be in derogation 
thereof. 

Jurisdiction—motions to dismiss.—The jurisdiction of this Commis- 
sion to permit abandonment of the ferry lines was challenged by sev- 
eral protestants who moved that the application be dismissd. Motions 
of the same nature, not specifically mentioned, are embraced in the fol- 
lowing discussion, or were not seriously pressed at the hearing. 

In connection with the position of the estate of Jordan, there was 
a contention that we do not have jurisdiction for the reason that the 
New York Central is not the proper party applicant. However, the 
fact that the New York Central now performs the ferry service is un- 
disputed. Its application under section 1 (18) of the Interstate Com- 
merce Act for a certificate permitting abandonment of a portion of 
its line of railroad is within the scope of the Commission’s jurisdiction. 
The possibility that at the time the ferry service is terminated there 
might come into existence a legal cause of action, or that a State- 
granted franchise right might terminate, is not a bar to the Commis- 
sion’s jurisdiction. In Claiborne-Annapolis Ferry Co. v. United 
States, 285 U. S. 382 (391), involving an applicant’s charter power 
to operate a ferry in the event authorization to do so should be 
pranted, the Supreme Court stated that Congress never intended to 
impose upon the Interstate Commerce Commission the duty of de- 
termining matters of this nature before granting or withholding 
assent to the construction of an extension. Similarly, we are not 
required to decide such collateral issues in an abandonment proceeding 
arising under the same section of the act. 

Attorneys for interested counties, municipalities, and organiza- 
tions, including affected carrier employees, also moved to dismiss the 
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application for want of jurisdiction. In support of the motions, 
they contend that section 1 (18) of the act, insofar as it is involved 
herein, concerns only the abandonment of “all or any portion of a 
line of railroad, or the operation thereof,” and does not include the 
abandonment of “ferry or marine operations.” By definitions speci- 
fied in sections 1 (1) (a) and 1 (3) (a) of the act, the term “railroad” 
includes a ferry used by or operated in connection with any railroad, 
Therefore, for the reason that the applicant sells through tickets in- 
volving movements over the River Division and other railroad lines 
and over the ferries herein, the abandonment of the ferry lines is sub- 
ject to the prior issuance of a certificate of public convenience and 
necessity under section 1 (18). On that basis the jurisdiction of the 
Commission is certain. 

Other motions to dismiss are based upon the New York Central’s 
intent to continue to transport freight traffic across the Hudson River 
between Weehawken and Manhattan. The protestants contend that 
discontinuance of the passenger service only does not constitute an 
abandonment as defined in the act. To reach that conclusion, there 
must be established as a fact that the points from and to which freight 
service across the river is provided, and the routes used for that service, 
are the same as the points from and to, and the routes over which the 
passenger ferry lines operate. 

The ferry terminals, docks, vessels, and other facilities and services 
of the New York Central are maintained physically apart from the 
car-float and lighter equipment and other facilities used in transport- 
ing freight across the river. Neither the 42d Street nor the Cortlandt 
Street ferry terminals are served by railroad tracks. The services 
and materials provided for the freight and passenger operations are 
entirely distinct from each other, or the charges for each are clearly 
separable according to regular accounting methods of assigning costs. 
Despite these showings of fact, the protestants argue that the use of 
boats instead of tracks as an integral part of the railroad’s operation 
across the river, does not alter the singleness of the freight and pas- 
senger ferry operation. They conclude that if tracks, in fact, were 
used in crossing the river, the Commission would be without jurisdic- 
tion in this proceeding. In support, they cite various Commission 
and Supreme Court decisions. Factually, the situation under consid- 
eration differs from the facts in the cases cited, in that the railroad 
facilities used for the handling of passengers herein are not also used 
for freight traffic. 

Railroads operating passenger ferries as part of their lines do so 
in connection with specific routes to and from fixed terminal] points. 
No flexibility is provided, and each separate set of origin and desti- 
nation points is considered a route distinct from each other route. The 
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distinctness of the route is acknowledged even if one of the terminals 
served has other ferry routes originating or ending at other points in 
the same municipality or area. The extension of any existing ferry 
route or the commencement of additional routes cannot be undertaken 
unless and until, under section 1 (18), we certify that the public con- 
venience and necessity require or will require the extended or addi- 
tional line of railroad. It follows as a corollary under the same sec- 
tion of the act that no ferry route may be abandoned without there 
first having been obtained from the Commission a certificate permit- 
ting the proposed abandonment. 

This concept has been reflected in a long series of proceedings where- 
in abandonment has been permitted of one of a carrier’s several ferry 
lines which serve the same area or municipality. In each case, a par- 
ticular ferry line and the right to operate thereover were completely 
eliminated. All the service previously provided by the abandoned 
ferry ceased, while one or more other ferry lines in the same vicinity 
were continued in operation. See Central R. Co. of New Jersey Trus- 
tees Ferry Abandonment, 249 I. C. C. 269, decided October 2, 1941; 
Erie R. Co. Ferry Abandonment, 252 I. C. C. 659, decided June 19, 
1942; Hoboken Ferry Co. Abandonment, 267 I. C. C. 51, decided Oc- 
tober 10, 1946; and Finance Docket No. 18324, Delaware, L. &@ W. R. 
Co. Ferry Abandonment, 290 I. C. C. 809 (not printed in full) , decided 
November 10, 1954. In all but the first of these cases, the issue of 
public convenience and necessity was contested. In several of the 
cases, in addition to passenger ferry lines, the applicant also engaged 
in transporting freight across the river in question, either prior or 
subsequent to the movement by rail. The same situation prevails 
here. ‘The decisions show that the through movement of passenger 
or freight traffic over routes and between terminals not involved in 
the operation of passenger ferry lines within the same area does not de- 
prive the Commission of its statutory power to consider the effect upon 
the public of a proposal to abandon ferry lines. 

At every stage of the proceeding herein, including argument be- 
fore us, counsel for the protestants urged that section 1 (18) provi- 
sions do not apply to the proposed abandonment of the ferry service. 
They cited several decisions which established that marine services 
im harbors and rivers, which are incidental to a carrier’s railroad 
service, are included in the definition of a line of railroad or extension 
thereof. We agree with those decisions. Counsel further contend 
that discontinuance of only a portion of the service over a line of 
railroad would not be an abandonment within the meaning of the act, 
because a line of railroad constitutes a service embracing freight and 
passenger operations. Nevertheless, in reply to a question from the 
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bench, an attorney for the protestants conceded that our jurisdiction 
would lie to consider the abandonment of 1 of 2 physically separate 
lines between the same given points. 

We find untenable the argument that the passenger ferry line is 
inseparable from the freight-handling extensions of the applicant’s 
lines across the river; and that each service is so broad and vague that 
neither the precise points of origin and destination nor the routes 
between them are identifiable. The argument of counsel fails to 
credit the showing of record that each of the ferry terminals is defi- 
nitely fixed ; that the routes between the ferry terminals are predeter- 
mined and generally are followed so far as safe navigational practices 
permit; and that ferry service is provided solely between the ferry 
terminals over the recognized routes. Considered with the other 
characteristics which distinguish applicant’s passenger ferry service 
from its marine freight-handling service, we find that the appli- 
cant’s ferry routes are individual extensions of lines of railroad. The 
situation herein is similar to an instance where the discontinuance of a 
particular service over a line of railroad would result in the trackage 
imvolved no longer being required for use in interstate commerce. 
Regardless of any other service provided by the carrier in the same 
area, it could not proceed to abandon the particular service over such 
line except upon our certifying that public convenience and necessity 
no longer require its continuation. 

The motions to dismiss the application for want of jurisdiction will 
be overruled. In the report herein, we will consider the proposal to 
abandon the ferries on the merits presented in the record. 

Ferry facilities and service—The ferry terminal at Weehawken is 
part of the passenger station of the New York Central’s River Divi- 
sion. The ferry terminals at 42d Street and Cortlandt Street are 
leased from the city of New York. The applicant considers the ferry 
terminals at Weehawken and at 42d Street to be in satisfactory con- 
dition, and the Cortlandt Street terminal to be in poor condition, 
in need of repairs estimated to cost $173,300. Several witnesses de- 
clared that the ferry terminals are not satisfactory, are without ade- 
quate public conveniences and are unattractive and that the terminal 
at Cortlandt Street is especially rundown and possibly a menace 
to health and safety. Among other things, the “bridge” at Cortlandt 
Street and the approaches to it, over which vehicles boarding and 
leaving the ferry vessels must pass, are in need of extensive repairs. 
This deficiency was cited as the reason for the New York Central 
having discontinued vehicle ferriage to and from Cortlandt Street 
late in 1954. The protestants point to the unusable bridge as one of 
various examples of neglect practiced by the applicant to help dis- 
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courage use of the ferry facilities. Actually, the bridge referred to 
had broken down during a morning rush hour, but had been repaired 
and placed in service again within a short period of time. The failure 
to continue accommodating vehicles was caused by a driveway ap- 
proach to the ferry landing having become unsafe to use until re- 
paired. The record is not clear whether the applicant is responsible 
for the repairs, or if a department of New York City or some other gov- 
ernmental body is responsible therefor. At any rate, it appears that no 
regulatory agency had required the applicant to reinstitute the ferri- 
age of vehicles to and from Cortlandt Street. No appearance was 
entered in this proceeding against the abandonment of vehicle 
ferriage. 

The facilities at Weehawken include five slips for berthing the ferry 
vessels. Service over the ferry lines is provided by seven vessels 
which are regularly inspected and certificated by the U. S. Coast 
Guard, and are maintained in good condition. The use of six vessels 
is required to operate the present schedules of the ferries. Of the 
vessels now in service, the oldest was built and placed in service in 
1903, and the others during 1906, 1910, 1912, 1914, 1917, and 1925. 
The capacity of 6 of the vessels is from 1,251 to 1,293 passengers each, 
and of the newest vessel, the capacity is 1,640 passengers. Each vessel 
also has capacity for 20 passenger cars or the equivalent in trucks 
and cars. The original cost of the vessels ranged from $171,135 in 
1906 to $253,335 in 1917, and $471,102 for the vessel built in 1925. 
If the ferry lines are abandoned, the vessels will be tied up or sold 
at. scrap prices. The applicant estimates that the present-day cost 
of building vessels of the specifications of those now in use would be 
between $1,250,000 and $1,500,000 each. 

The ferries transport passengers and vehicles. They handle no 
freight. Among the vehicles using the ferries are trucks of the 
Railway Express Agency, Inc., the United States Post Office, and 
trucking companies employed by the applicant for hauling railroad 
maintenance materials to the point of use in New Jersey, and contract- 
carrier transportation of railroad less-than-carload traffic to and 
from points on the River Division between Manhattan and Congress 
(29), N.-Y. Since sometime in 1952, no express vehicles have been 
handled over the Cortlandt Street route. 

Between Weehawken and 42d Street the ferries make 95 round trips 
each weekday and 47 and 46 round trips on Saturdays and Sundays, re- 
spectively. The weekday trips are operated on a 10-minute schedule 
from 6 a. m. to 8 a.m., and from 3:50 p. .m to 6:50 p. m.; on a 15-minute 
schedule during the remainder of the day up to 11 p. m.; and on 30- 
minute schedules from 11 p. m. to 6 a. m. every night. Prior to April 
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1953, headways of 7 minutes and 10 minutes were maintained instead 
of the present 10-and 15-minute headways. ‘To and from Cortlandt 
Street the ferries make 12 round trips each weekday with no service 
on Saturdays, Sundays, or holidays. Of the daily round trips to and 
from Cortlandt Street, 5 are made from 7:35 a. m. to 9:45 a. .m, and 
7 from 3 p.m.to6p.m. All trips start and finish at the Weehawken 
terminal where the vessels are serviced and where they are stored when 
not in use. 

Traffic handled by the ferries.—The volume of passenger and ve- 
hicular traffic over the ferry each year from and after 1921, according 
to statistical data drawn from records of ticket sales and turnstile 
collections, is summarized in the following rounded figures: Total 
number of passengers per year increased from 20.53 million in 1921 
to 27.17 million in 1927, and vehicular traffic increased from 1.47 mil- 
lion to 2.19 million in the same years. Commencing in 1928, the 
annual passenger totals declined steadily, except for a slight rise in 
1937 over the 1936 volume. Passengers handled by the ferry lines in 
1921 (the earliest year shown), 1927 (the highest volume year), and 
1954 (the latest full year), in that order, were 12.72 million, 17.69 mil- 
lion and 1.49 million local; and 7.80 million, 9.48 million, and 2.08 
million railroad. In 1954 the local passenger traffic amounted to 8.45 
percent of the volume of that traffic in 1927, and the railroad passenger 
traffic amounted to 21.9 percent of the 1927 traffic of that category. 
The total number of vehicles transported by the ferries declined over 
the 1928-54 period, and in the latter year less than 0.5 million vehicles 
were ferried. As shown, the vehicular traffic in 1954 was about 19.68 
percent of that traffic in 1927. 

The foregoing passenger totals do not include allowances for non- 
revenue riders represented by company employees using passes or 
reduced-fare privileges, and other persons riding deadhead on the 
ferries. In that connection, counsel for protestants referred to a 
disclosure made by a witness for the New York Central during a pro- 
ceeding pending before the New Jersey commission, which showed 
that about 40,000 free-ride privileges had been accorded on River Di- 
vision trains during November 1954. The applicant’s practices in re- 
gard to pass riders are not shown to be in violation of any applicable 
laws, rules, and regulations. Nor has it been shown that the non- 
revenue riders caused any appreciable loss of paying riders, or other- 
wise reflected to the detriment of the ferry operations. 

Financial results of operating the ferries—The operations of the 
applicant’s ferry lines were profitable between 1922 and 1933. A peak 
profit of approximately $500,000 was produced in 1926. However, 


the operations since the early 1930’s have resulted in annual losses 
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which increased practically every year. The net loss to the applicant 
resulting from the operation of the ferry lines during 1952, 1953, 1954, 
and the first 4 months of 1955 amounted to $1,166,564, $1,184,906, $1,- 
966,998, and $398,701, respectively. The specific items of revenue and 
expenses for the 3 full years mentioned are tabulated for easy refer- 
ence in appendix A, attached hereto. 

The data underlying the principal items of revenue and expense 
were submitted, and employees and officials of the applicant testified 
regarding the component figures and the totals. 

The revenues recorded as accruing to the ferry lines from fares paid 
by “railroad passengers” are based on ticket sales at all stations on the 
River Division and at the ferry terminals. Of the railroad through 
tickets sold ; i. e., basic fare one-way and round-trip tickets, and mul- 
tiple-ride 12- and 26-trip tickets, revenues are credited to the ferry at 
the regular fares of 10 cents to and from 42d Street and 20 cents to 
and from Cortlandt Street. Revenues derived from restricted and 
unrestricted monthly commutation tickets to and from each station 
on the railroad are allocated upon bases approved by the Commission 
in Weehawken Ferry Fares and Charges, 277 I. C. ©. 95, decided 
March 6, 1950, which established the use of a mileage prorate, plus 
flat sums of $1.50 on 42d Street tickets and $4 on Cortlandt Street 
tickets. The revenues from fares of the local passengers are credited 
entirely to the ferry lines, as are all revenues received from the ferriage 
of vehicles. 

Other revenues credited to the ferry lines include a portion of the net 
express revenues earned by the New York Central’s lines which com- 
prise the “New York Central proper.” This portion is allocated to 
the constituent lines and to the ferries on a mileage basis in proportion 
to the ferry mileage (5.5 miles during 1952 and 1.0 mile after 1952) 
divided by the affected passenger road mileage of the New York Cen- 
tral. Of the total express revenues of more than $9.3 million in 1952, 
$9.8 million in 1953, and $8.2 million in 1954, the ferries were crédited 
with $16,206, $3,244, and $2,797, respectively, to which is added a flat. 
sum of $1,000 per year, representing payment received from the New 
York, Ontario and Western Railway Company (Ferdinand J. Sieg- 
hardt, trustee) for express vehicle movements over the ferries in con- 
junction with the latter’s trackage rights (includes no passenger 
trains) over the River Division between Cornwall (53) and Weehaw- 
ken. , 

Repairs to each of the ferry vessels are provided according to recom- 
mendations by inspectors of the Coast Guard and by the New York 
Oentral’s own inspectors. The labor and material charges accruing 
for the repair work performed in the New York Central’s yard during 
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1952, 1953, and 1954, in that order, totaled $197,181, $284,180, and 
$304,019 ; and the work performed at outside concerns totaled $173,215, 
$67,021, and $115,863, respectively. The charges accrued at the New 
York Central’s yard do not include any overhead or supervisory costs, 
and those paid to the outside yards are as invoiced after completion 
of the work. In 1954, repairs to ferry vessels accounted for about 
25.5 percent of the work performed by the applicant’s marine shop. In 
addition, costs relating to the maintenance of station buildings, 
wharves, and docks; expenses for station supplies, and cleaning and 
operating the ferry stations; rents paid for the terminals in New 
York City; real-estate taxes on land and buildings at Weehawken 
used solely in providing ferry service; wages; and fuel and payroll 
taxes which are charged to the ferry operation; all reflect actual 
expenditures. 

River Division operations and results —The New York Central’s 
evidence relating to the cost of providing scheduled train service on 
the River Division (with no consideration accorded to revenues, ex- 
penses, or results of the ferry operation) and the revenues derived 
from that service was subject to full questioning by the protestants who 
contended that the revenues credited to the railroad, in some instances, 
should be decreased and the differences credited to the ferry lines, and 
that some of the expenses charged to the ferries should be decreased 
and added to the expenses of the River Division. No specific amounts 
of differences regarding particular items were suggested. Relating to 
the railroad operations, the protestants requested that the New York 
Central be required to produce the financial results of conducting 
freight operations over the River Division and the connecting barge 
and lighterage service across the Hudson River. The examiner denied 
the requests as raising matters not material to a determination of the 
public’s need for continued passenger service over the ferry lines. 
In view of the scope of application herein, the ruling of the examiner 
is sustained. 

The regular passenger-train service over the River Division (ex- 
clusive of 9 schedules restricted to once a weekend only) consists of 
22 trains in each direction between Weehawken and points on the line. 
Not all trains go to or beyond Newburgh, and not every train stops 
at all stations. Each schedule originates or terminates at 42d Street 
or Cortlandt Street via the ferries beyond Weehawken. On the basis 
of River Division ticket-sales records for each regular business day 
during November 1954, the average number of passengers per train 
in each direction and the origin or destination stations of the pas 
sengers are summarized in the following tabulation (limited to trains 
showing the highest average number of passengers) : 
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Leave Weehawken 




















Arrive Weehawken 
Destination Passengers | Origin Pessengers 
~oainnae cailemicaaiaieada — 

4:39 D. m -| West Haverstraw ee 125.9 | 7:30 a. m_ | West Haverstraw _____- 326. 1 
§:16 9, m_-. -do a ‘ 370.6 | 7:46a.m____| Dumo~t__. ee 166. 3 
6:32 p. m Dumont (13).________- 349.5 | 7:48a.m____| West Haverstraw_______ 328. 5 
6:43», m_. Newburgh (57) __._...-- 411.5 | 7:56a. m___.| West Englewood (11) __ 290. 0 
5:46 D. m_ West Haverstraw -_._. 386.6 | 8:05a.m__..| Dumont._._-.-..-.--.-.- 393. 2 
5:49 p. m_- ee ee 276.0 | 8:07 a. m Newburgh. ___.......... | 501.9 
§:52 D. m = 2 : j 208.2 | 8:lla.m_. SE cer ceast 289. 5 
ES Te eee 17 Sck ORE OR ch Ot 353454542 215.1 
6:09 D. m___..| W mr ‘Watasiew a 352.2 | 8:24a.m 3 West Haverstraw..-.__- | 521.7 
6:34 0, M_____| -do wiheae 227.7 ee Newburgh. =} 394. 9 
7:00 p. m_ dace ; 140.8 | 9:00 a. m Beyond Rettaeh” ‘nena 117.2 


Hudson River crossings and passenger traffic—Several vehicular 
tunnels and a highway bridge also cross the Hudson River at Man- 
hattan. In the lower Manhattan area is the Holland Tunnel which 
opened November 13, 1927. It crosses from a point approximately 
3.5 miles south of Weehawken to Canal Street, about 8 city blocks 
north of Cortlandt Street. In the midtown area is the Lincoln Tun- 
nel, consisting of 2 tubes with 2 lanes each, and under construction, 
scheduled to be completed during 1957, is a third tube which will 
increase the tunnel’s capacity by 50 percent. The tunnel crosses from 
Weehawken, south of the ferry terminal, to about 39th Street, a few 
blocks south of the 42d Street ferry terminal. In the uptown portion 
of Manhattan is the George Washington Bridge which opened 
October 25,1931. It crosses from near Fort Lee, N. J., about 10 miles 
by highway north of the Weehawken ferry terminal, to about 170th 
Street, about 7 miles north of the 42d Street ferry terminal. The area 
from and to which the passengers of the River Division commute or 
regularly travel to Manhattan is served by a complex system of pri- 
mary and tributary highways which connect with the port authority 
bridge and tunnels. 

In discussions regarding other transportation service available to 
River Division train riders, the record refers to a bridge opened in 
October 1955, as part of the New York State Thruway (New York 
City-Albany-Buffalo) which crosses from Nyack to Tarrytown, N. 
Y., some 25 miles north of Weehawken; another bridge at Bear Moun- 
tain, about 42 miles north of Weehawken; and a vehicle and passenger 
ferry between Newburgh and Beacon, N. Y., about 57 miles north of 
Weehawken. It is practicable for some individuals who travel to and 
from points near those facilities to cross the Hudson River north of 
Manhattan and reach the city by utilizing bus service on the east side 
of the river, or by using the New York Central’s main-line trains 
directly to its terminal in midtown. In other instances, depending 
upon the availability of public transportation and the location of 
access highways for private automobile travel, some New York Cen- 
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tral railroad-ferry patrons might be able to arrange to use other exist- 
ing means of crossing the river to midtown or downtown Manhattan, 

In addition to the Weehawken ferries, 3 ferry lines operated by 
other railroads cross the river in the area; namely, (1) the Central 
Railroad Company of New Jersey ferry at Jersey City, approximately 
5 miles south of the Weehawken ferry terminal, crossing to Liberty 
Street, a short distance south of Cortlandt Street; (2) The Delaware, 
Lackawanna and Western Railroad Company ferry at Hoboken, 
approximately 3 miles south of Weehawken, crossing to Barclay 
Street, a few blocks north of Cortlandt Street; and (3) the Erie Rail- 
road Company ferry at Jersey City, immediately south of Hoboken, 
crossing to Chambers Street, a short distance north of Barclay Street. 
There also are railroad and local transit lines which cross the river by 
tunnel or tubes. The Hudson & Manhattan Railroad Company 
operates electric trains from stations in Newark (about 9 miles soith- 
west of Weehawken), Harrison (immediately east of Newark), Jersey 
City, and Hoboken through separate tunnels to its Hudson terminal, 
a short distance from Cortlandt Street, and to a station at 33d Street, 
adjacent to the Pennsylvania Railroad Station, about 9 city blocks 
south and 5 blocks east of the New York Central’s 42d Street ferry 
terminal. Passengers of other railroads transfer to Hudson & Man- 
hattan trains at each of the latter’s stations in New Jersey. The 
Pennsylvania Railroad Company operates local train service, includ- 
ing commuter service from and to Harrison and Jersey City, in con- 
nection with the facilities and services of the Hudson & Manhattan. 
Through passenger trains and local trains to and from Newark and 
points farther from New York, are operated over the Pennsylvania’s 
main line through Newark and across the river through its own rail- 
r. ad tunnel directly to the Pennsylvania Station. To the extent that 
the Erie and the Lackawanna terminals can be reached by persons 
residing in the area served by the River Division, the Hudson & Man- 
hattan trains are able to provide an alternative service. Likewise, 
residents of the area south of Weehawken who presently use the New 
York Central’s ferry can use the tubes of the Hudson & Manhattan 
or the commuter service of the Pennsylvania. 

Tabulated statistics prepared by a department of the Port of New 
York Authority, showing the annual trans-Hudson passenger traffic 
into and out of New York City, for each year from 1930 to 1954, 
inclusive, were presented by the applicant. The exhibit shows that 
the railroad passengers using ferries to cross the Hudson River de- 
clined almost constantly from 55.20 million (rounded figures) in 
1930, to 19.73 million in 1954; those transported by railroad tunnel 
declined from 114.99 million to 54.37 million in the same years; rail- 
road passengers by bus increased from 0.48 million to 1.21 million; and 
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the total railroad passengers into and out of New York declined from 
170.66 million to 75.31 million. Local passengers, or nonrailroad 
passengers, on the ferries decreased steadily from 38.61 million in 
1930 to 2.76 million in 1954. Contrariwise, the bus passengers (ex- 
cluding railroad bus passengers) increased practically every year 
from 8.74 million in 1930 to 67.48 million in 1954, and in the same 
years the number of passengers in private automobiles increased 
from 43.75 million to 135.32 million. In the period under discussion, 
the total number of passengers into and out of New York City re- 
mained relatively constant, fluctuating from 261.76 million in 1930 
to 280.89 million in 1954, with a low of 213.54 in 1933 and a high of 
981.60 in 1946. 

The protestants object to the acceptance of the exhibit as unrelia- 
ble because it was prepared partly by persons not subject to examina- 
tion. They also contend that the data are immaterial as having no 
direct relationship to the issues pertaining to the abandonment of 
the ferry lines. However, we find that the data are reliable for the 
purpose of indicating whether the long-term pattern of trans-Hudson 
passenger ferry and railroad traffic is similar to the pattern of the 
operations experienced by the New York Central. The port authority 
statement corroborates the testimony presented by the applicant. 

Routes alternative to the rail-ferry routes—Passenger routes of 
other railroads and for-hire bus companies exist directly parallel and 
close to, or within short distances of, portions of the River Division 
rail-ferry routes. These lines, singly or with connecting lines, are 
available for transporting passengers between points on the River 
Division line and Manhattan. Among the portions of railroad lines 
serving the same area is a route of the Northern Railroad of New 
Jersey, a branch of the Erie Railroad, between the Susquehanna 
Transfer Station, about 0.99 mile south of the station at North Ber- 
gen (2) and its Nyack Station where the line terminates, about 1.98 
miles east of West Nyack (25); a route of The New Jersey and 
New York Railroad Company (Horace Banta, trustee) between its 
Hackensack Station, about 1.16 miles west of Bogota (8) and its 
Nanuet Station where the line diverges westward, about 2.67 miles 
west of West Nyack; and a route of the New York, Susquehanna and 
Western Railroad Company between North Bergen and Bogota, 
where that line diverges westward. Each of the lines mentioned 
has access to the Erie terminal in Jersey City, from where the Erie 
ferry operates to Chambers Street, near Cortlandt Street, and the 
Hudson & Manhattan has a terminal. The New York, Susquehanna 
& Western and the Erie line to Nyack operate through Susquehanna 
Transfer, where transfer may be made to buses operating through 
the Lincoln Tunnel to midtown Manhattan. 
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The approximate straight-line distances between stations on the 
River Division and the northern branch of the Erie Railroad, to the 
extent that the foregoing discussion depicts them as alternative routes, 
range from less than 1 mile to a fraction less than 2 miles. On the 
New York, Susquehanna & Western the distances range from none at 
the Little Ferry Station which both carriers use, to less than 1 mile 
from Bogota, and 1.86 miles to Teaneck (10); and the distance to 
the New Jersey & New York stations range from about 1 mile (near 
Bogota) to 4.30 miles at the greatest distance (near Blauvelt, 3 miles 
south of West Nyack). 

The protestants contend that the service available over the sug- 
gested alternative railroad routes (except the New York Central’s 
main line east of the river) is not adequa%e to serve the passengers 
of the River Division. They also point out that the area extending 
from south of Blauvelt (22) to West Nyack is characterized by a 
precipitous ridge and generally mountainous terrain parallel to the 
river. On cross-examination, the applicant’s witness conceded that 
the Erie Railroad branch would be used only by River Division 
passengers who reside on or near the Erie line. Similarly, he ad- 
mitted that the line of the New Jersey & New York would not be 
used by many present River Division patrons. However, to the 
extent that some of those persons presently drive their own auto- 
mobiles to the station they now use, those individuals undoubtedly 
would be able to drive to a station of one of the other railroads with 
relatively little increase in mileage and time of travel. 

Over objection, the examiner permitted evidence relating to bus 
routes to show to what extent the service they afford is alternative 
to that of the New York Central’s rail-ferry service. Because of the 
relationship of all media of transportation available to the public, 
and the effect of each upon the other, the ruling of the examiner is 
sustained. 

Numerous bus routes are wholly or partly competitive with the 
rail-ferry routes, and the bus companies are competitive with each 
other and with the railroads. The buses serving midtown Manhattan 
are routed via the Lincoln Tunnel over a direct special ramp, and 
arrive at and depart from the New York Port Authority Bus Termi- 
nal, located between 40th and 41st Streets a few blocks south and east 
of the 42d Street ferry terminal. Other buses use independently 
owned terminals within the same area. There are various types of 
public surface and subway transportation facilities available at the 
bus terminals to and from every section of Manhattan. No local 
passenger buses operate through the Holland Tunnel or otherwise 
serve the area in the vicinity of Cortlandt Street. 
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According to representatives of the present users of River Division- 
Weehawken ferry routes, the available bus service is inadequate to 
provide the transportation which is required. They allege that the 
bus companies do not have sufficient equipment to handle additional 
passengers during the morning and evening rush hours; do not oper- 
ate schedules suitable to persons employed in Manhattan; do not pro- 
vide sufficient all-night service; permit overcrowding beyond comfort; 
are subject to delays due to crowded highways and the rush-hour 
capacity of the tunnels and bridges; are more prone than trains to 
traffic accidents: and to weather conditions; are less able to provide 
personal attention to the aged and handicapped travelers; and in 
movements beyond 25 miles, require longer elapsed time and some- 
what higher fares. Offidials of towns close to Weehawken testified 
that the streets and road accesses to the Lincoln Tunnel, including 
those in the vicinity of Weehawken, are unable to handle more buses, 
and that those presently operating to and from points beyond do not 
have seating or standing space to serve the area near Weehawken. The 
available alternative modes of traveling to George Washington Bridge 
and to the railroad and ferry terminals at Hoboken and Jersey City 
involve circuitous routes, longer travel time, and extra costs. Regard- 
ing the foregoing observations, we concur in the belief expressed by 
the applicant that the operators of the bus companies, as a matter of 
competitive self-interest, will augment their facilities, improve their 
schedules, and provide the necessary added service when the proposed 
abandonment of the ferries creates more passengers and adds to the 
present public need for better bus service; and that the New Jersey 
and the New York utility commissions will require adequate facili- 
ties and equipment. In any event, the present schedules, routes, and 
specific trips of the buses are not criteria for judging the bus opera- 
tors’ response to new demands for service. The applicant’s witness 
recited that an official of a major New Jersey-Manhattan bus com- 
pany which serves the area between Weehawken and West Norwood 
(18), stated that the company is able to handle extra passengers 
without acquiring new equipment, and is interested in serving more 
passengers. ‘The protestants did not contradict this, or object to ad- 
mission of the statement in evidence. On the other hand, 1 of 2 bus 
companies which operate between Manhattan and areas near River 
Division stations between Orangeburg (21) and Newburgh (57) and 
beyond, is said to arrange its schedules with the specific intent of 
discouraging the commutation business. 

Trafic problems affecting Manhattan.—Traffic congestion in the 
New York City area gave rise to the creation of the Port of New York 
Authority by the Legislatures of New York and New Jersey in 1921, 
a8 a self-supporting agency, to acquire and/or operate any terminal 
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or transportation facility in the port district, and to make charges for 
their use. It presently operates 17 water, air, and motor-vehicle 
facilities, including the tunnels, bridge, and bus terminal previously 
mentioned. To alleviate the present congestion (in addition to the 
construction of. the third tube of the Lincoln Tunnel), the port au- 
thority has recommended and is ready to proceed with the construc- 
tion of a six-lane lower deck on the George Washington Bridge, ex- 
pected to be in use in 1960. The port authority’s annual report fo 
1955, presented in evidence by the protestants, suggests that a pro- 
gram be undertaken to improve rail passenger facilities between New 
Jersey and Manhattan, but adds that improvement thereof probably 
would attract few trans-Hudson automobile passengers and would do 
little to alleviate the traffic situation. 

~ The Metropolitan Rapid Transit Commission is also concerned with 
congestion within the New York City area. It is a temporary body 
created as a bi-State agency on June 14, 1954, as successor to the sep- 
arate State commissions which previously had issued a joint report 
dated March 3, 1954. The commission’s purpose is to conduct studies 
and make recommendations as to the “present and prospective rapid 
transit needs of the area.” The joint report, which has been followed 
by an interim report dated February 18, 1955, found that there had 
been a sharp increase in the use of automobiles and buses for com- 
muting, and a decline in the use of railroads, and that the trend was 
most pronounced in the New Jersey sector of the metropolitan area 
where “railroad commuting has declined 30 percent since 1930, while 
auto and bus use increased fourfold.” Citing the growth of automo- 
bile registrations between 1930 and 1952, the report stated that in the 
area in question billions of dollars have been expended by Federal, 
State, and municipal governments in providing for vehicular traffic 
facilities, while no public funds were spent in improving the railroad 
traffic flow between Manhattan and New Jersey. The chairman of the 
commission, under subpena, estimated that at least 18 months would 
be required to issue an overall report, and that any recommended proj- 
ects probably would be extremely costly, and would be subject to ap- 
propriate legislation by the States. 

An assistant to the commissioner of traffic of New York City esti- 
mated that if the present rush-hour ferry passengers would change to 
using buses, about sixty-one 40-passenger busses (not including stand- 
ees) would be needed to accommodate the 42d Street riders, and about 
42 such buses would be needed for the Cortlandt Street riders. If all 
the 8,000 daily ferry riders were to convert to using private automo- 
biles, the daily rush-hour traffic would be increased by between 1,400 
and 1,600 automobiles. Blockages and backing up of traffic occur 
during the peak hours in both directions at each of the port authority 
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tunnels and the bridge. In the opinion of port authority officials, the 
theoretical capacity of the Lincoln Tunnel has not been reached. 
However, construction of the third tube of the tunnel was recommend- 
ed in anticipation that the present capacity soon would be exceeded. 
On the basis of tentative estimates by department heads, the port au- 
thority has concluded that the additional buses required to transport 
the present ferry passengers could be handled at the bus terminal 
without difficulty. 

General position of the protestants—The governing bodies of the 
counties and several municipalities of the area served by the River 
Division presented resolutions of protest. A petition of protest 
was received in evidence, which was said to contain 5,334 signatures 
obtained by circulation among the riders of commuter rush-hour trains 
during morning trips of 1 day. Many of the affected persons antici- 
pate probable depreciation of the value of suburban homes which 
were acquired in reliance upon the convenience of the River Division 
service to and from Manhattan. Some persons stated that they would 
be required to surrender their homes and move to places where better 
transportation service is available, or to leave their present jobs and 
seek employment at places more convenient to the transportation re- 
maining after the ferry is abandoned. 

A frequent contention of the protesting witnesses is that the use of 
alternative bus or combination bus-railroad service involves inordi- 
nate delays in their travel to and from Manhattan. Persons travel- 
ing between 5 points in Rockland County and Manhattan via the fer- 
ries require 75 minutes to complete their trip. By direct through 
alternative bus service they would require from 70 to 100 minutes for 
the same trip (based upon estimated auto traveltime and published 
schedules, if any). If and when such service becomes available, use 
of a bus across the new Tarrytown Bridge to connect with the New 
York Central’s main-line trains east of the Hudson River would 
require between 70 and 85 minutes. In but one instance would both 
alternative services require more time than the present service. As 
toa point requiring 65 minutes’ traveltime, and another requiring 80 
minutes over the rail-ferry route, direct bus service would entail 85 
and 105 minutes, respectively, and the bus (via bridge) rail service 
would require 80 minutes. The record shows that in some instances 
the alternative services require the same or a lesser amount of travel- 
time, and in other instances the time elapsed in traveling between 
home and work is greater. 

An organization composed of various protesting groups of resi- 
dents throughout the affected area presented a summary of the result 
of a ‘survey conducted on Wednesday, May 4, 1955. About 4,000 
questionnaires had been distributed on the morning trains to Man- ' 
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hattan, and collected the following day or were returned by mail 
within a few days. Usable responses were received from 2,608 per- 
sons. The returns indicate that-the number of passengers who regu- 
larly use 4 River Division stations between 10 and 13 miles from 
Weehawken ranges from 276 to 355; that those using 6 other stations 
between 7 and 25 miles from Weehawken range from 118 to 201; that 
passengers using 8 other stations between 18 and 35 miles from 
Weehawken range from 20 to 85; and that 15 persons use 1 of 4 sta- 
tions within 10 miles, or beyond 35 miles from. Weehawken. The 
business addresses or the destinations within.Manhattan, if any, were 
collated according to selected zones, and, of those who replied, 1,395 
persons travel to the lower downtown area, to which the Cortlandt 
Street ferry terminal is convenient, and 1,118 persons travel to the 
midtown area which is more convenient to the 42d Street terminal. 

Regarding the use of alternative transportation if the ferries are 
not available, 279 persons indicated that they would use automobiles, 
1,299 would use buses, 209 would use other railroads, and 733 would 
use combinations of the other facilities; 1,232 stated- they would have 
to travel more miles, 384 would travel the same distance, and 94 would 
travel fewer miles; 1,814 stated that their trips would require more 
time, 336 the same time, and 136 would use less time per trip; 1,514 
would experience higher costs, 164 would have the same costs, and 511 
would have less costs. In addition, 414 persons would require a sec- 
ond family automobile if the ferry is abandoned, 994 regard bus 
travel less desirable than train travel, 582 state that they would be 
required to walk greater distances; 729 believe the alternative sched- 
ules of service would be awkward for them, and 138 state that their 
health would not permit their using any of the alternative services, 

Witnesses for the protestants expressed personal opinions that, by 
its neglect or otherwise, the New York Central has contributed to the 
decline of passengers and revenues on the River Division and on the 
ferry lines. Among the allegations pertaining to the ferry are cited 
the failure to improve the ferry terminals; the obsolete character of 
the vessels in service, and the high cost of their maintenance and oper- 
ation; the absence of effective advertising and public relations; and 
the failure to offer reasonable inducements to prospective passengers, 
The New York Central also is criticized for not increasing the ferry 
fares and charges; and for disrupting railroad service for the United 
States mail and the express agency over the River Division and the 
ferries. 

The applicant’s witnesses state that the New York Central has con- 
tinued the ferry service for many years despite constant losses, and 
that the existing and prospective highway and bridge improvements 
in the area are expected to perpetuate the losses. They point out that 
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the ferry terminals are maintained adequately for the traffic handled, 
and that any improvements thereto would increase the tax assessments 
of the terminal properties and add to the cost of operations; that main- 
tenance and operation of the present vessels are more economical than 
would be the cost of capitalizing new equipment plus the cost of 
maintenance and operation; that the River Division ferry service 
js advertised as well as other passenger services are advertised; that, 
as authorized, the various classes of fares have been increased twice 
since 1945; and that neither the Post Office Department nor the Rail- 
way Express Agency has expressed concern over the prospective dis- 
continuance of service. Studies cited indicate that an increase of about 
300 percent in revenues would be necessary to balance the operating 
costs, or that operating expenses would have to be reduced by a 
factor of approximately two-thirds; and that even if major capital 
expenditures are made to induce more patronage on the River Divi- 
sion, the New York Central could achieve an increase of not more 
than 25 per cent within a period of 3 or 4 years. 

| Specific contentions of the protestants.—Aside from the allegations 
that we lack jurisdiction, the most basic contention on behalf of the 
protestants involves the proposition that the ferry connections to and 
from Manhattan are so essential to the River Division railroad serv- 
ice that the proposed abandonment, if permitted, would make the rail- 
road completely useless to persons residing in the territory it serves. 
The uselessness allegedly would be caused by the proposed removal 
of direct service between Weehawken and Manhattan. For that reason, 
counsel submits that we should handle the application herein as if 
it contained a single proposal to abandon the applicant’s railroad 
passenger service to Albany, 142 miles. Supporting that argument, 
the counsel distinguishes the situation herein from the facts involved 
in our previous decisions permitting the abandonment of railroad 
ferry facilities across the Hudson River. The point of variance is said 
to be that in the earlier cases other ferry services of the applicant or 
some other carrier remained available to provide for the needs of 
the public. The cases referred to are those cited in the discussion 
hereinabove pertaining to our jurisdiction. 

The foregoing argument would have binding validity only if there 
were no possible form of public transportation other than ferry service 
that could be used to cross the river. In the era before buses and 
bridge and tunnel crossings were commonly used, the facts herein 
might warrant the findings urged by protestants. Even under today’s 
conditions, if a large proportion of the users of the applicants rail- 
road could not conveniently adjust their transportation habits to avoid 
the necessity of using the terminal at Weehawken, the protestants’ 
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tive transportation, we cannot determine this case on either “= the 
suggested bases. 

The fallacy of the argument is that the protestants fail to recognize 
that reasonably adequate and convenient substitute service is available 
for those who now travel to Manhattan via Weehawken. As previously 
reviewed herein, the users of the applicant’s rail-ferry service have 
one or more of several choices as to substitute transportation. Con- 
ceivably, they might use bus service between their home areas and up- 
town or midtown New York; they might use other railroad lines to 
and from points reasonably close to much of the territory served by 
the River Division; they might use River Division trains to other 
stations in the vicinity of Weehawken at which connecting bus service 
is available; or they might develop a method of travel combining any 
of these ways with private-automobile rides over some portion of 
their trips. The most convincing proof that the available substitute 
service is satisfactory and reasonably comparable to applicant’s rail- 
road service in terms of cost, convenience of schedules, elapsed time 
of travel, and general safety and comfort is the undenied fact that 
in a period of 27 years more than 16 million passengers voluntarily 
ceased to make use of the applicant’s ferry service. This fact is par- 
ticularly important in view of the growth of the communities and the 
great increase in population within the affected New Jersey and 
New York counties. 

Also advanced by the protestants is the contention that the ferries 
of the applicant are vital factors of national defense and should be 
available for emergency use in the event the evacuation of the popula- 
tion of New York City becomes necessary. The director of civil 
defense for New York State, in a statement as a witness under subpena, 
urges that the applicant’s ferries would be important in moving people 
by railroad to New Jersey and other inland areas, especially in the 
event electric-power facilities are disrupted and the tunnels and other 
transportation services are not operable. Civil defense also would rely 
upon the use of private automobiles and the existing railroad freight 
facilities in emergency removal plans. There is an abundant supply 
of marine equipment in and near the Hudson River which is operated 
by the New York Central and other railroad carriers for the handling 
of freight, and there are passenger-carrying vessels of other trans- 
portation agencies, all of which could be commandeered for emergency 
use. We believe that civil defense preparation is a governmental 
function which the railroads should not be required to subsidize by 
sustaining monetary losses. 

The protestants include a general contention that the application 
should be denied because any losses incurred in passenger service have 
been compensated for by recent general increases in freight rates. It is 
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argued that Congress intended to have the rail carriers’ freight opera- 
tions support any deficits that might be involved in the operation of 
passenger service. In support of this position, there is cited the de- 
cision of the Supreme Court in King v. United States, 344 U.S. 254 
(reviewing the Commission’s decision of August 2, 1949, in Ex Parte 
No. 168, /ncreased Freight Rates, 1948, 272 I. C. C. 695, 276 I. C. C. 9), 
which reflects a change of the prior policy of requiring each class of 
service to provide its proportionate share of expenses and profits. In 
that proceeding, the Commission’s giving weight to passenger deficits 
when prescribing intrastate freight rates was found proper. 

In proof that the principle of the cited decision is applicable hensiet 
the protestants refer to the New York Central’s net income during the 
first 6 months of 1955 being $26,513,491, and for the year of 1954 being 
$9,187,509. In view of the increased income, the protestants conclude 
that the applicant’s sustaining a loss on the operation of the ferries 
and the River Division passenger service will not adversely affect the 
performance of the New York Central’s functions as a common carrier. 
Other statistical data of record regarding the operations of the appli- 
cant’s company show that, with the exception of the war years (1942— 
46), passenger net operating deficits were incurred each year 1936 
through 1954. Those deficits ranged from $8,390,292 in 1936 to 
$54,266,425 in 1951, and during the same years freight net operating 
income each year ranged from $8,505,063 in 1945 to $114,656,180 in 
1953. The applicant shows that the percentage of freight net operating 
income required to absorb the passenger deficits ranged from 16 percent 
to 42.2 percent in the years before the war, and from 47.8 percent to 61 
percent since the war. 

The King case, supra, and decisions cited therein concern the Com- 
mission’s power to order increases of freight rates, and establish that 
the existence of passenger operating deficits is an element to be con- 
sidered in such matters. In no manner did the Court pass upon thie 
propriety of permitting the abandonment of passenger operations 
which result in consistent net operating deficits. To apply the conten- 
tentions advanced by the protestants would be tantamount to vitiating 
the purpose of the abandonment provisions of the act. In the King 
case, page 262, the Court recognized that because of the growth of 
vigorous competition from automobiles and other forms of trans- 
portation, the railroads have been forced to abandon passenger mileage, 
reduce service, and improve their facilities, while fixing passenger 
fares at a level as adequate as competition permitted. Moreover, in the 
case which the Supreme Court then was considering (276 I. C. C. 9, 
82-40) and in numerous other decisions before and since the King case, 
the Commission has admonished carriers to attempt, so far as possible, 
to make each class of service pay its own way, and urged the abandon- 
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ment of unprofitable train services as a means of ameliorating the huge 
passenger-service deficits. 

The other contentions mentioned hereinbefore present issues which 
ha~s been discussed and considered in previous proceedings involving 
ferry abandonments, and in each instance were found not of con- 
trolling importance. Those matters would not be-controlling unless 
supported by evidence that the public interest demands continuation 
of operations which impose a burden upon the carrier and upon inter- 
state commerce. The effect of the proposed abandonment on real. 
estate values in the affected area, the absence of attempts to increase 
fares, the methods of allocating revenues and expenses to the ferries, 
the capacity of the overall profits of the applicant’s other services to 
absorb the line’s losses, the inducement of greater patronage by adver- 
tising, and the degree of inconvenience visited upon individuals are 
discussed in the report of the division dated November 10, 1954, in 
Finance Docket No. 18324, Delaware, L. & W. R. Co. Ferry Abandon- 
ment, supra. See also Hoboken Ferry Co. Abandonment, supra. On 
the record in this proceeding, we find that these contentions of the 
protestants are untenable. 

Related passenger-train discontinuance proceedings.—After filing 
the application in this proceeding, the New York Central applied 
séparately to the New Jersey Board of Public Utilities Commissioners 
and the New York Public Service Commission for authority to 
discontinue all scheduled passenger trains on the River Division 
within those States between Weehawken and Albany. The New York 
proceeding was recently reached for public hearing. The New Jer- 
sey commission held extensive hearings, and by a decision dated 
November 3, 1955, denied the New York Central’s request for the 
reason that 4,000 daily commutation passengers constitute a reason- 
able public demand, sufficient to require continuation of the rail 
ferry service, or rail service with some satisfactory substitute for 
the ferry operation. A copy of that decision, pursuant to the petition 
of the protestants, was received in evidence on December 20, 1955. 

In reaching its decision, the New Jersey commission, among other 
things, stated that in considering the demand for service and the 
contribution which the profit-producing trains make toward the re- 
duction of overhead expenses, a satisfactory solution would be pro 
vided if approximately 8 round trips were operated Mondays through 
Fridays during commuter hours and 1 round trip were operated daily, 
if required, for the transportation of mail and express between Wee- 
hawken or Jersey City and Albany. In the opinion, the New Jersey 
commission intimated that, because its jurisdiction extends over the 
applicant’s operations up to the State line in the middle of the Hud- 
son River, and because there is no station precisely on the State line, 
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the ferry service is subject to the State’s jurisdiction up to the station 
immediately beyond the State line. Nevertheless, the State com- 
mission does not question our jurisdiction over the ferry abandon- 
ment, and the dictum referred to in no manner changes our conclu- 
sions as to the proper jurisdiction. 

At oral argument, the parties informed us that, subsequent to its 
November decision the New Jersey commission approved a request by 
the New York Central to reduce the River Division train service from 
98 daily trains to 11 trains in each direction Mondays through Fridays, 
and to discontinue all other scheduled passenger service. Implemen- 
tation of any new schedules by the New York Central depends upon 
whether the decision of the New York State commission, when issued, 
would permit the New York Central to discontinue within New York 
operation of those trains which would be eliminated under the New 
Jersey authorization. At the oral argument, counsel for the ap- 
plicant volunteered the information that 1 plan being studied by the 
Metropolitan Rapid Transit Commission is to arrange for adequate 
bus service for the convenience of the present River Division train 
passengers to and from Little Ferry, a point on the applicant’s line 
about 6 miles north of Weehawken. If that is done, the affected pas- 
senger trains in New Jersey would terminate at Little Ferry, and 
scheduled traintime would be reduced by approximately 12 minutes, 
and buses would transport the passengers between Little Ferry and 
the Port Authority Bus Terminal via the Lincoln Tunnel. Ac- 
cording to the applican’t counsel, this would provide a practicable 
and feasible substitute form of public transportation for the crossing 
of the Hudson River. 

Consideration of conditional authorization—Apropos of arrang- 
ing for substitute public facilities to cross the Hudson River in the 
event the applicant’s ferry service is discontinued, the examiner rec- 
ommended that the abandonment be permitted subject to a condi- 
tion precedent which would require the New York Central to con- 
struct station or trackage-connecting facilities to make it possible 
for River Division passengers to transfer conveniently to and from 
the existing trains, ferries, and bus services of other carriers. Spe- 
cifically, the examiner suggested that the New York Central extend its 
present passenger service in New Jersey about 5 miles southward be- 
yond Weehawken to or near National Junction, by routing the passen- 
ger trains over existing tracks of the New: York Central which are 
presently used solely for the interchange of freight with the Penn- 
sylvania Railroad. At least during 1908, the tracks in question had 
been used for the movement of scheduled passenger trains to and 
from the Pennsylvania’s terminal in Jersey City, known as the Ex- 
change Place Terminal. 
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The applicant and the protestants both excepted to the require- 
ment that substitute services be made available, each alleging pri- 
marily that the facts of record do not justify a conclusion that the 
arrangement would be physically possible or reasonable in terms of cost 
to the applicant, or that the passengers would utilize the route 
which would be circuitous and involve 2- or 3-carrier connecting ser- 
vice. The applicant contends that the abandonment should be 
granted without any restricting conditions, and the protestants con- 
tend that the authority should be denied in its entirety, granting no 
relief not requested by the applicant. The protestants also charge that 
the imposition of the suggested condition would be beyond our juris- 
diction. In view of our conclusions herein, a discussion of the ques- 
tion of our powers to impose conditions is not necessary. 

At oral argument, counsel for the New Jersey Board of Public 
Utilities Commissioners supported the imposition of a condition on 
the theory that necessary facilities could be constructed to permit the 
transfer of the River Division passengers to the Hudson & Manhattan 
tube trains at National Junction. Counsel for the Brotherhood of 
Railroad Trainmen suggested a condition whereby the New York 
Central would be required to connect with the Pennsylvania’s freight 
tracks at National Junction and use the latter’s trackage from that 
point to the Exchange Place Terminal where the Hudson & Man- 
hattan service also is available. Neither counsel presented plans to 
show the physical changes that would be required, nor did they pre- 
sent estimates of the cost or other elements that would be entailed. 
Responding to the suggestions, counsel for the applicant indicated 
that grade differences of its trackage and the lines of railroads which 
operate to ferry terminals at Jersey City and Hoboken would prohibit 
any physical connections being constructed; that to construct pas- 
senger platforms among the freight tracks near the points where the 
New York Central’s tracks are nearest the other carriers’ respective 
tracks, and to provide stairways or elevators to reach the street level, 
would be hazardous, and also would be impracticable because the 
other carriers’ terminals would be at least 1 mile away from the point 
of ascension; and that to transfer passengers at the Exchange Place 
Terminal would involve engineering difficulties pertaining to passen- 
ger trains using freight tracks, probably would not be acceptable to the 
Pennsylvania Railroad, and would not be practicable for the passen- 
gers because about 30 minutes’ added traveltime would be required. 
The applicant concludes that none of the suggested substitute services 
would be adequate or acceptable. 

It is our opinion that the small portion of the public which pres- 
ently uses the applicant’s ferry service, and the consequent substan- 
tial operating losses suffered by the applicant, place no special 
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responsibility upon the applicant to arrange substitute service for 
crossing the Hudson River. We find no basis in the record for im- 
posing the suggested conditions. 

Effect upon railway employees.—The vessels used in conducting the 
ferry operations are manned by 9 crews, each consisting of a ferry 
captain, wheelsman, engineer, fireman, oiler, janitor, and 2 deck- 
hands. A full crew is used every trip, except that janitors work day- 
times only. In addition to the ferry crews, operation of the ferry 
lines requires the full time of 23 employees at the terminal in Wee- 
hawken, 26 at 42d Street, and 10 at Cortlandt Street. 

There are about 120 operating employees and 132 nonoperating train 
service employees engaged in the passenger-train service over the 
River Division. Any of those employees affected by the abandon- 
ment of the ferry or by the discontinuance of train service pursuant 
to State authorization may exercise seniority rights and return to | 
freight service. If the ferries are abandoned and senior employees 
exercise their rights, persons who were recently hired may be fur- 
loughed. For the protection of the interests of any employee ad- 
versely affected, the New York Central has agreed to the imposition 
of conditions the same as those prescribed in our decision in Chicago, 
B. d& Q. R. Co. Abandonment, 257 I. C. C. 700. Conditions similar 
to those mentioned will be imposed for the protection of all em- 
ployees affected by the abandonment authorized herein. 

Conclusions and findings.—The record in this proceeding also war- 
rants these further conclusions and findings: The Weehawken ferries 
and the River Division passenger service of the New York Central 
together provide transportation between areas west of the Hudson 
River in New Jersey and New York having a population in excess 
of 1.5 million and the Manhattan section of New York City. About 
4,000 residents of the area use the ferries in each direction every week- 
day, mostly during the hours of traveling to and from their places 
of employment. In 1954, the applicant’s ferries carried about one- 
sixth of the total which they carried in 1927. During the period 
between 1930 and 1954, the number of passenger crossings by all pub- 
lic ferries, tunnels, and bridges to and from Manhattan (up to about 
25 miles north thereof) fluctuated between 213 and 281 million. In 
that period, the number of passengers using public buses which 
crossed the river increased from less than 9 million to about 67.5 mil- 
lion, and passengers using private automobiles increased from about 
43.5 million to more than 135 million. 

Financially, the operation of the ferries produced deficits of be- 
tween $1.16 million and $1.26 million during 1952-54, and substantial 
additional deficits were incurred from the operation of the River Di- 
vision passenger trains. The deficits have been continuous since the 
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1930's, and there is no indication that the condition will improve in 
the future. The deficits incurred by any type of carrier service of- 
fered the public must be overcome by income derived from other serv- 
ices, if the carriers involved are to continue serving the public. In 
that sense, the operating deficits of a particular service are paid by the 
public in the form of higher costs for other transportation services, 
To the extent that any portion of the service which p:oduces the def- 
icit can be and is eliminated or reduced, interstate commerce would 
be relieved of the burden imposed by those deficits. On those prem- 
ises, we conclude that transportation generally should not be burdened 
with the cost of providing facilities which can be discontinued with- 
out too greatly disturbing the convenience of the public. We find 
that the railroad-ferry service has become outmoded and unnecessary 
as a direct consequence of a preponderant portion of the public who 
once relied upon the applicant’s service having adapted their riding 
habits to the use of alternative modes of transportation. We recog- 
nize that in this case, as in most proceedings involving the abandon- 
ment of railroad facilities to some extent still relied upon by passen- 
gers or shippers, some individuals face personal hardship in arranging 
alternative public transportation. However, the circumstances will 
not permit our overlooking the greater overall injury that would re- 
sult if the ferry were required to be continued. 

Contentions and requested findings not discussed herein and not 
reflected in our conclusions have been given consideration and found 
without material significance or not justified. We find, subject to the 
imposition of the conditions mentioned to protect carrier employees, 
that the present and future public convenience and necessity permit 
abandonment by The New York Central Railroad Company of its 
ferry lines between Weehawken, N.J., and the ferry terminals in New 
York City, N. Y., described hereinabove. 

An appropriate certificate will be issued, effective from and after 40 
days from its date, in which suitable provision will be made for the 
cancellation of tariffs, the submission of journal entries, and com- 
pliance with valuation order No. 24. 


| 


Besesse | 


SERRE GeRS.  EESEaseEEe 


PROPOSED PASSENGER TRAIN ACT OF 1960 377 


APPENDIX A 


Net railway operating income, Weehawken ferry lines 
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ERIE - LACKAWANNA MERGER STUDY 


Labor Contracts 


A. Payments under the Washington Agreement or Interstate Commerce Act to 
employees deprived of employment or otherwise adversely affected by 


consolidation. 


The effect of coordination or consolidation of railroad oper- 
ations upon personnel has long been a subject of negotiation between 
management and labor organizations, and the question became particularly 
acute in the early 1930's when the depression was forcing such actions in 
order to effect necessary savings. A general agreement as to treatment of 
employees thus deprived of employment or otherwise adversely affected was 
reached in May, 1936, in Washington, D. C., between the labor organiza- 
tions and the carriers, which has to a large extent set the pattern since 
that date and which has become known as the "Washington Agreement". 


The question was further considered at length in connection with 
revisions of the Interstate Commerce Act in 1940 and Section 5 (2) which 
permits consolidation of carriers subject to approval of the Interstate 
Commerce Commission, also provides that the Commission shall require a 
fair and equitable arrangement to protect the interests of the railroad 
employees affected. Certain allowances to affected employees were 
specified in the Act and these differ from the provisions of the Washington 
Agreement. Under some conditions the Interstate Commerce Act is more 
favorable to affected employees than the Washington Agreement, but under 
other conditions the Washington Agreement is more favorable. 


The Commission applied the terms of the Interstate Commerce Act 
in its order dated May 17, 19L in Oklahoma Ry. Co. Trustees Abandonment, 
257 ICC 177, and for some years assumed that the allowance under the 
Interstate Commerce Act should be taken as the maximum allowance per- 
missible. This position was assailed by the labor organizations and 
following the decision of the Supreme Court of the United States in Railway 
Labor Executives’ Association v. the United States, 339 U.S. 12 dated 

9 50, las been accep that the Interstate Commerce Act 
represents minimum rather than maximum protection and that agreements 
between employers and employees can provide for greater protection. 





In one of the most important recent cases, that of the consoli- 
dation of the Louisville and Nashville and the Nashville, Chattanooga and 
St. Louis, F.D. No. 1885, decided March 1, 1957, the Commission proposed 
conditions giving the protection afforded by the Washington Agreement, 
reduced as to dismissed employees to the extent that they receive compensation 
in any other employment or under employment insurance laws, with minimum 
protection being that afforded by the so-called "Oklahoma conditions" based 
on the Interstate Commerce Act. 
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In the present instance, the merger of the two companies under 
study would result not only in reductions in working forces, but also in 
dislocations and rearrangements affecting many of the remaining employees, 
and the first purpose of Study XVI was to estimate the payments that would 
be required by the Interstate Commerce Commission for the protection of 
employees deprived of employment or otherwise adversely affected by the 
merger. 


The Washington Agreement provides for four types of payments to 
employees affected by consolidation which are summarized in the following 
peragraphs: 


(a) "Displacement Allowance" (Section 6) - 
Employees who, while not Losing their jobs, 
are placed in a worse position with regard 
to compensation and rules governing working 
conditions at any time during a period not 
exceeding five years from the effective 
date of a consolidation, are entitled to 
receive a "displacement allowance". This 
allowance is a monthly payment equal to the 
difference between the average monthly 
compensation for the year preceding dis- 
placement and the compensation received 
after displacement. 


(bo) "Coordination (Consolidation) Allowance" 
(Section 7) - Any employee who within 
three years from the effective date of 
the consolidation, is deprived of 
employment as a result of consolidation 
or coordination, shall for certain 
specified periods received a monthly 
allowance equal to 60% of his average 
monthly compensation for the year 
preceding his release, except that a 
lump sum payment is made for employees 
with less than one year's service. The 
allowances are made in accordance with 
the table below: 
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Length of Service of Employee 
Lump Sum Payment 


Less than one year . . « «+... +. + Equivalent to 60 days pay 


Payments equal to 60% of 
average monthly compen- 
Sation for asa of - 


One year and less than two years .....4.-. 6 months 
Two years and less than three years. .... . 12 months 
Three years and less than five years .... « 18 months 
Five years and less than ten years ...-.+.«-s 36 months 
Ten years and less than fifteen years. ... . 48 months 
Fifteen years and over . .... +. o-« « « « 60 months 


This allowance shall be reduced to the extent of an 
employee's earnings in other railroad employment. 


(c) "Seperation Allowance" (Section 9) - Any employee 
eligible to receive @ "coordination (consoli- 
dation) allowance” may, in lieu thereof, take 
a lump sum payment called a "separation allowance" 
as set forth below: 


Separation Allowance 


Less than one year . . . «++ +++ «e+e « 5 Gays pay for each 
month worked. 

One year and less than two years . .... + 3 months pay. 

Two years and less than three years. . .. . 6 months pay. 

Three years and less than five years .... 9 months pay. 

Five years and over. . . « « « « « « « « « « 12 months pay. 


(d) "Moving Allowance" (Sections 10 and 11) - The 
agreement also provides that any employee 
who accepts a change in the location of his 
employment as a result of consolidation shall 
be reimbursed for his moving and traveling 
expenses, and for loss of wages not to exceed 
two days, provided the expenses are incurred 
within three years of the date of the consoli- 
dation (Section 10). It further provides that 
employees who move shall also be reimbursed 
for any loss in their equity in a home, or 
a cost of cancellation of a lease (Section 
ll). 
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Section 5 (2) of the Interstate Commerce Act as amended in 190 
includes the following: 


(f) As a condition of its approval, under this para- 
graph (2) of any transaction involving a carrier 
or carriers by railroad subject to the provisions 
of this part, the (Interstate Commerce) Commission 
shall require a fair and equitable arrangement to 
protect the interests of the railroad employees 
affected. In its order of approval the Commission 
shall include terms and conditions providing that 
during the period of four years from the effective 
date of such order such transaction will not 
result in employees of the carrier or carriers by 
railroad affected by such order being in a worse 
position with respect to their employment, except 
that the protection afforded to any employee 
pursuant to this sentence shall not be required 
to continue for a longer period, following the 
effective date of such order, than the period 
during which such employee was in the employ of 
such carrier or carriers prior to the effective 
date of such order. Notwithstanding any other 
provisions of this Act, an agreement pertaining 
to the protection of the interests of said 
employees may hereafter be entered into by any 
carrier or carriers by railroad and the duly 
authorized representative or representatives of 

its or their employees. 


For the purpose of this study the Interstate Commerce Act provisions 
were applied except where the Washington conditions as modified in the Louis- 
ville and Nashville case afforded more protection. The total cost is esti- 
mated at $3,108,187, and the calculations underlying this figure, together 
with the methods used and the assumptions requisite to develop these costs, 
are shown in Schedule A. 


Payments to employees would be chargeable to operating expenses 
and thus become a deduction in computing Federal income taxes. At the 
current rate of 52%, the reduction in income taxes would be $1,616,257, 
and the remaining cost of $1,491,930, would be borne by the merged company. 
Interest at 5% on this amount, or $74,597, is included in the study as an 
annual charge against the merger. 


Merger plans have, of course, not yet progressed to the point 
where the effect upon specific personnel can be clarified to indicate 
which of those employees deprived of employment at their present location, 
and who are offered transfer to a different location, would be willing to 
make the transfer with proper compensation for moving costs, and what 
proportion would prefer to remain where they are and take the consolidation 
or separation allowance. On the basis of present limited knowledge, the 
range between a reasonable minimum and a reasonable maximum estimate of 
possible payments is wide. Our estimates have knowingly been made on 
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Explanation of Methods Used and Assumptions Made in Schedule A 


Note 

Wo. 

(1) The number of jobs which would be abolished in the various 
studies was determined by actual count where possible. Where 
the number of employees was not shown, an estimate was made 
by dividing estimated wages saved by the average compensation 
for the type of employees involved. Jobs abolished, thus 
determined, were separated by I.C.C. wage reporting division 
groups by studies, and in the case of Groups I, II, and IV, 
Studies VIII, IX and XIV were further separated between 
principal locations. Jobs which would be created at various 
locations as a result of changes in the operations of the 
merged company were also shown. Officials and off-line 
and on-line agencies of the Traffic Department were analyzed 
separately. 


(2) An analysis of the employment records of both companies 
was made for the years 195), 1955 and 1956 to determine the 
number of employees who left the service because of deaths, 
retirements, dismissals and resignations by I.C.C. reporting 
division groups. This number was related to total employees 
in each group to determine the per cent of attritim. Not 
all jobs created by attrition, however, were considered to 
be available to absorb employees whose jobs were abolished, 
since most resignations are on junior jobs and there are 
frequently several resignations on the same job in the same 
year. The following table shows the per cent of jobs created 
by attrition considered available. 


I.C.C. Per 
Group No. erry ewe aA Pa Cent 





I Executives, officials and staff assistants 100 
Ir Professional, clerical and general 80 
IIT Maintenance of way and structures 50 
IV Maintenance of equipment and stores 40 

V Transportation (other than train, engine and yard) 60 
VI-a Transportation (yardmasters, switch tenders and hostlers) 50 
VI-b Transportation (train and engine service) 50 


(3) Displaced employees at locations where the railroads have 
substantial forces were considered re-employed locally in jobs 
made available by attrition at those locations. It was 
assumed displaced employees at other locations would be 
offered transfers to locations where jobs created by 
attrition were available. 
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Note 
No. 





(4) Jobs requiring tronsfer were determined by actual 
analysis in each Group and it was assumed that only 60% of 
the employees would accept such jobs, with the remainder 
refusing transfer and accepting the allowances provided by 
low. Transfers were assumed to be made only within I.C.C. 
employee groups and in the case of Groups I, II and IV 
were limited by the total of new jobs created at specific 
locations. 


(5) Men deprived of employment are those employees who 
refuse transfer. 


(6) Jobs made available by attrition in any given year that 
were not used to provide jobs for employees whose jobs were 
abolished in that year were used to offer re-employment to 
employees whose jobs had been abolished in prior years. 
Within each I.C.C. Group, it was assumed that 20% of the 
excess jobs created by attrition in each year after the 
first would be at a location where they could be offered 
to former employees receiving allowances. Whether such 
employees accepted or not, they would then cease to 
receive allowances. Twenty per cent of the balance of 
jobs available by attrition were used to reduce the 
number of employees who would receive a displacement 
allowance, as described in Note (10). 


(7) It was assumed that 75% of the employees deprived of 
employment in the Cleveland and New York-New Jersey areas 
and 25% of the employees in other areas would accept 
separation allowances, and that the remainder would 
become entitled to consolidation allowances. The number 
of employees taking separation allowances was determined 
by applying weighted average per cents reflecting the 
above assumption within each I.C.C. Group. It was assumed 
the lump sum payment for employees would be based on an 
average of three years service, which would produce nine 
months' pay or $3,819, based on average compensation for 
1956. 


(8) Under the Washington Agreement the allotrance was taken 
at 60% of the average compensation of $5,113 for all 
employees for the year 1956, or $3,068, reduced in the 
first yoar only by $1,000 representing unemployment com- 
pensation received. t was assumed that employees losing 
their jobs would earn 80% of their railroad earnings from 
other employment in the Cleveland and New York-New Jersey 
areas and only 20% elsewhere, a weighted average of 64.0%. 
Accordingly, a deduction of $3,272 was made for outside 
earnings. Mly employees deprived of employment in the 





Note 


(9) 


(10) 
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first three years were protected and the period of pay- 
ment was limited to 18 months, reflecting the assumed 
average length of service of three years. 


Under the Interstate Commerce Act, the allowance was 
based om average compensation for all employees for 1956 
of $5,113, reduced in the first year mly by $1,000 
representing unemployment compensation received. As 
described above, a deduction of $3,272 was made for 
outside earnings. Since employees were assumed to have 
had an average length of service of three years, only 
employees deprived of employment during the first 
three years were given protection and all payments 
were terminated at the end of the third year. 


Moving costs for each employee transferred were 
estimated at $375 to which was added $50 representing 
two days' pay, making a total of 2425. 


It was estimated that 259 homes would have to be 
sold at an average loss of $2,500. 


The losses described above are protected for a 
maximum of three years under the Washington Agreement 
and a maximum of four years under the Interstate 
Commerce Act. It was assumed, however, that the 
merged company would give this protection for the 
full period during which transfers would take place. 


It was assumed that 25% of the estimated number of 
employees placed locally, based on the location studies 
described in Note (1), would be offered jobs paying 
less than they previously earned, and that the average 
loss would be $1.00 a day or $250 a year. The allowance 
was not continued beyond the fifth year, as it was 
assumed that employees would have regained their 
original rates by that time. It was also assumed 
that in each year after the first the number of persons 
entitled to a displacement allowance would be reduced 
by 20% of the balance of jobs made available by 
attrition but not otherwise used. 
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STUDY XVI 
ie 


premises which would tend to produce maximum estimated costs rather than 
minimum, and it is quite possible that the ultimate cost will be materially 
less than that herein estimated. 


B. Other effects of merger upon labor contracts and estimated costs of 
equalizing Tules and rates of pay. 


The payments estimated above would be handled under basic rules 
which have been tested and clarified over a long period of years, although 
still subject to modification. A second and even more difficult area of 
labor problems involves the consolidation of operations into a unified 
whole, the merging of seniority rosters into single lists of employees who 
would perform the consolidated operations at various points, the recon- 
ciliation of variations in rates of pay and working rules, the concen- 
tration of through traffic on the shortest or most economical joint routes 
resulting in transferring freight from one through line to another, etc. 
Agreement on these problems will be difficult on any basis, particularly 
so if the problems at each local point are to be settled individually. 
There will be interminable delays in effecting merger unless general 
principles on a system-wide basis can be negotiated for use in settling 
specific problems. As pointed out in the report proper, we believe that 
as soon as plans have been sufficiently crystalized, steps should be 
taken to advise the labor organizations of the progress made and to seek 
a preliminary understanding as to the basic principles to be adopted 
where labor is concerned. 


The only factors above to which it appears possible to assign 
definite dollar value are the matters of rates of pay and working rules, 
These have been analyzed craft by craft, and it has been assumed that 
where system-wide differences exist the basis most favorable to the 
employees would become the standard of the merged company, but that 
existing local or point variations would be unchanged. 


The estimated annual cost of equalizing the differences in 
rules and rates of pay is $510,000, and when payroll taxes are added 
to the portion represented by wages the total estimated annual increase 
in costs is $571,l5h. 
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Exhibit 5 


STATE PUBLIC UTILITY LAWS GOVERNING RAILROAD OPERATIONS 


CALIFORNIA * 


"763. Whenever the commission, after a hearing, finds that any 
railroad corporation or street railroad corporation does not run a 
sufficient number of trains or cars, or possess or operate sufficient 
motive power, reasonably to accommodate the traffic, passenger or 
freight, transported by or offered for transportation to it, or does 
not run its trains or cars with sufficient frequency or at a reasonable 
or proper time having regard to safety, or does not stop its trains or 
cars at proper places, or does not run any train or car upon a reason- 
able time schedule for the run, the commission may make an order di- 
recting such corporation to increase the number of its trains or cars 
or its motive power or to change the time for starting its trains or 
cars, or to change the time schedule for the run of any train or car, 
or to change the stopping place or places thereof. The commission may 
make any other order that it determines to be reasonably necessary to 
accommodate and transport the traffic, passenger or freight, trans- 
ported or offered for transportation.” 


* See also page 2. 
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(Section 110, Title 48 - Alabama) 


110. (9872, 9846, REPAIRS AND IMPROVEVENTS OF FACILITIGS aND , 
PROPERTY OF TRANSPORTATION COMPANIES, -- If, in the judgment ( 
of the public service commission, repairs or improvements to or 
changes in any trains, switches, terminals, or terminal facili- 
ties, motive power, or any other property or device used by any 
transportation company, subject to the supervision of the public 
service commission, in or in connection with the transportation 

of passengers, freight or property, ought reasonably to be made, 

or that any additions should reasonably be made thereto, in order 
to promote the security or convenience of the public or em- 

ployees, or in order to secure adequate service or facilities for 
the transportation of passengers, freight or property, the com- 
mission shall, after a hearing had either on its own motion or 
after complaint filed, make and enter an order directing such re- 
pairs, improvements, changes, or additions to be made within a 
reasonable time and in a manner to be specified therein, and 

every transportation company subject to the supervision of said 
commission shall make all such repairs, improvements, changes and 
additions required of it by any order of the commission served on 
it, and any transportation company that shall fail, refuse, omit, 

or neglect to obey any lawful order or requirement of the public 
service commission, for which a pénalty has not been provided, shall 
forfeit to the State of Alabama a sum not exceeding two thousand 
dollars for each offense, to be fixed by the court or judge try- 
ing the case, and every such violation, failure, refusal, neg- 
lect, or omission, shall constitute a separate and distinct of- 
fense, and, in case of a continuing violation, each and every day's 
continuance thereof shall be a separate and distinct offense. 
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State Public Utility Laws containing provisions 
similar to the California Public Utilities Code 


Alabama 


Facilities, equipment, improvements and maintenance required. 


"Every utility shall maintain its plant, facilities and equip- 
ment in good operating condition and shall set up and maintain proper 
reserves for renewals, replacements and reasonable contingencies. 
Every utility shall render adequate service to the public and shall 
make such reasonable improvements, extensions and enlargements of 
its plants, facilities and equipment as may be necessary to meet the 
growth and demand of the territory which it is under the duty to 
serve." 


"Attorney general to represent commission; special counsel 
provided for. The attorney general shall represent the public ser- 
vice commission in any and all legal proceedings which it may have 
the power to institute and which pursuant to such power, it has 
instituted, and in all legal proceedings against it, and shall in- 
stitute such legal proceedings which the commission may request or 
deem necessary, provided it has the power to institute them, to en- 
force the provisions of this title or compel obedience to and ob- 
servance of the same by any person, firm, company or corporation, 
upon which such obedience or observance is imposed. The attorney 
general with the approval of the governor may employ any special 
counsel to institute or defend such legal proceedings or to assist 
the attorney general therein, and to contract with the special 
counsel concerning a reasonable compensation for his or their ser- 
vices, which compensation shall be paid out of the treasury on a 
warrant drawn by the comptroller on the treasury upon approval by 
the governor." Code (1940) Title 48 secs. 34, 50, 104, 110, 186; 
Supp. (1949) ##301(5), 301(17); Laws 1949 No. 339 #8. 


Arizona 


"Every public service corporation shall furnish and maintain 
such service, equipment and facilities as shall promote the safety, 
health, comfort and convenience of its patrons, employees and the 
public, and as shall be in all respects adequate, efficient and 
reasonable. All rules and regulations made by a public serivice cor- 
poration affecting or pertaining to its charges or service to the 
public shall be just and reasonable." 


"The commission may by order, rule or regulation, require every 
public service corporation to maintain and operate its line, plant, 
system, equipment and premises in such manner as to promote and safe- 
guard the health and safety of its employees, passengers, customers 
and the public and to this end may prescribe the installation, use, 
maintenance and operation of appropriate safety or other devices or 
appliances, including interlocking and other protective devices at 
grade crossings or junctions and block or other systems of signalling, 
establish uniform or other standards of equipment and require the 
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performance of any other act which health or safety may demand." 


"It is the duty of the commission to see that the laws af- 
fecting public service corporations, the enforcement of which is 
not specifically vested in some other officer or tribunal,are en- 
forced and obeyed and that violations thereof are promptly prose- 
cuted and penalties due the state therefor recovered and collected 
and to this end it may sue in the name of the state. Upon the re- 
quest of the commission, the attorney general or the county at- 
torney of the proper county, shall aid ‘in any investigation, hear- 
ing or trial had under the provisions of this article and to inst- 
itute and prosecute actions or proceedings for the enforcement of 
the provisions of the constitution and statutes of this state af- 
fecting public service corporations and for the punishment of all 
violations thereof." Code Ann. (1939) secs. 69-202, 69-222, 69- 
228, 69-253. 


Arkansas 


"Every public utility shall furnish, provide and maintain such 
adequate and efficient service, instrumentalities, equipment and 
facilities as shall promote the safety, health and comfort and re- 
quirements and convenience of its patrons, employees, and the public,! 


"The Department, upon complaint, or upon its own motion, upon 
reasonable notice and after a herring, shall .. . determine the 
reasonable, safe, adequate, sufficient, service to be observed, fur- 
nished, or employed by anv public utilitv and fix the same by its 
order, rule or regulation." 


"The Commission shall have the right, and it is hereby made its 
duty to file against any person or corporation in a court of com- 
petent jurisdiction by mandamus proceedings to compel compliance with 
the provisions of this act or any order of the Commission or by in- 
junction proceedings to prevent violations of this act or any order 
of the Commission." Stat. Ann. (1947) ##73-116, 73-126, 73-204(b), 
73-218, 73-235, 73-257, 73-260, 73-1329, 73-1521, 73-1707(2), 73-1723. 


California 
Safety devices. 


"The commission may, after a hearing, by general or special 
orders, rules, or otherwise, require every public utility to con- 
struct, maintain and operate its line, plant, system equipment, ap- 
paratus, tracks and premises in such manner as to promote and safe- 
guard the health and safety of its employees, passengers, customers, 
and the public; and may prescribe, among cther things, the instal- 
lation, use, maintenance and operation of appropriate safety or 
other devices or appliances, including interlocking and other pro- 
tective devices at grade crossings or junctions and block or other 
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systems of signalling, to establish uniform or other standards of 
construction and equipment, and require the performance of any 
other act which the health or safety of its employees, passengers, 
customers or the public may demand." 


Public Utilities Code (Deering, 1951) #768 - formerly #42. 


Enforcement of statutes; duty of attorney-general or 
district attorney. 


"The commission shall see that the provisions of the constitu- 
tion and statutes of this state affecting public utilities, the en- 
forcement of which is not specifically vested in some other officer 
or tribunal, are enforced and obeyed, and that violators thereof 
are promptly prosecuted and penalties due the state therefor re- 
covered and collected, and to this end it may sue in the name of the 
people of the state of California. Upon the request of the com- 
mission, the attorney-general or the district attorney of the proper 
county and city shall aid in any investigation, hearing or trial 
held under the provisions of this Act, and to institute and prose- 
cute actions or proceedings of the enforcement of the provisions of 
the constitution and statutes of this state affecting public utili- 
ties and for the nunishment of all violations thereof." 


Public Utilities Code (Deering, 1951) #2101 - formerly #72. 


Colorado 


"Every public utility shall furnish,provide, and maintain such 
service, instrumentalities, equipment and facilities as shall promote 
the safety, health, comfort and convenience of its patrons, employees 
and the public and as shall in all respects be adequate, efficient, 
just and reasonable." 


"The commission shall have power, after hearing had on its own 
motion, or upon comvlaint, to make general or special orders, rules 
or regulations, or otherwise to require each public utility to main- 
tain and operate its lines, plant, system, equipment, electrical wires, 
apparatus, tracks and premises in such manner as to promote and safe- 
guard the health and safety of its employees, passengers, customers, 
subscribers and the public, and to require the performance of any 
other act which the health or safety of its employees, passengers, 
customers, subscribers, or the public may demand. The commission 
shall have power to determine, order and prescribe . . . the terms 
and conditions of installation and operation, maintenance and protec- 
tion of all such crossings which may now or hereafter be constructed 
including the watchman thereat or the installation and regulation of 
lights, block, interlocking or other system of signalling, safety 
appliance devices or such other means or instrumentalities as may to 
the commission appear reasonable and necessary, to the end, intent and 


purpose that accidents may be prevented and the safety of the public 
promoted." 
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"It is hereby made the duty of the commission to see that the 
provisions of the constitution and statutes of this state affecting 
public utilities, the enforcement of which is not specifically 
vested in some other officer or tribunal, are enforced and obeyed 
and that violations thereof are promptly prosecuted and penalties 
due *he state therefor recovered and collected and to this end it 
may sue in the name of the state of Colorado. Upon the request of 
the commission it shall be the duty of the attorney general or the 
distrist attorney of the proper county or city and county to aid in 
any investigation, hearing or trial had under the provisions of this 
chapter and to institute and prosecute actions or proceedings for the 
enforcement of the provisions of the constitution and statutes of 
this state affecting public utilities and for the punishment of all 
violations thereof." Stat. Ann. (Michie, 1949) ch. 137 ##14(b), 
25.254 Oy 30,. 57, 60. 


Connecticut 


"The commission shall, as far as is practicable, keep fully 
informed as to the condition of the plant, equipment and manner of 
operation of all public service companies in respect to their ade- 
quacy and suitability to accomplish the duties imposed upon such 
companies by law and in respect to their relation to the safety of 
the public and of the employees of such company. The commission may 
order such reasonable improvements, repairs or alterations in such 
plant or equipment, or such changes in the manner of operation as may 
be reasonably necessary in the public interest." 


"The superior court, on application of the commission or of the 
attorney general, may enforce, by appropriate decree or process, any 
provision of this chapter or any order of said commission, rendered 
in pursuance of any statutory provision." General Statutes (revi- 
sion of 1949) #5400, 5401, 5403, 5525. 


Delaware 


"The public service commission shall have power: .. . (e) after 
hearing by order in writing to fix just and reasonable standards, 
classifications, regulations, practices, measurements or services to 
be furnished, imposed, observed, and followed thereafter by any public 
WGLISCY «6 «” 


"The public service commission, after hearing upon notice, shall 
have power by order in writing to require every public utility... 
(b) to furnish safe, adequate and proper service and keep and maintain 
its property and equipment in such condition as to enable it so to do." 
Laws 1949 c. 254 ##3e, 4b, 9-12; 1951 c. 371 .-#14-19. 
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District of Columbia 


"Sec. 2 (a) ‘'Employer' includes every person, firm, corpora- 
tion, partnership, stock association, agent, manager, representative, 
or foreman, or other persons having control or custody of any indus- 
trial employment, place of employment, or of any employee. It shall 
not include the District of Columbia or any instrumentality thereof, 
or the United States or any instrumentality thereof. 


"Sec. 3. The Board, in addition to its duties defined in title 
I shall administer the provisions of this titie and shall have power 
to make such inspections and investigations as it may deem necessary; 
collect and compile statistical information; require employers to 
keep such records as it may deem advisable and to furnish the Board 
with complete, detailed reports relative to all accidents; determine 
and fix reasonable standards of safety in employment, places of 
employment, in the use of devices and safeguards, and in the use of 
practices, means, methods, operations, and processes of employment; 
promulgate general rules and regulations based upon such standards 
and fix the minimum safety requirements which shall be complied with 
by employers within the purview of this title. 


"Sec. 4. Before any rules or regulations of the Board shall be- 
come effective a public hearing shall be held by the Board for the 
purpose of investigating reasonable standards of safety in employment, 
places of employment, in the use of devices and safeguards, and in the 
use of practices, means, methods, operations, and processes of em- 
ployment, and any person interested in the matter being investigated 
may appear and testify. If, after investigation, the Board is of 
the opinion that minimum standards of safety requirements are neces- 
sary to protect or safeguard the lives or health of employees covered 
by this title, it may adopt and promulgate such rules and regulations 
as it may deem advisable, which shall become effective thirty days 
after they have been published at least once in two of the daily news- 
papers of general circulation in the District of Columbia." 


Public Law 271 =- 77th Congress. 


Florida 


"Each vublic utility shall furnish to each person applying 
therefor reasonably sufficient, adequate, and efficient service..." 

", . »« The commission shall have power .. . to require repairs, 
improvements, additions, and extensions to the plant, and equipment 
of every public utility reasonably necessary to promote the conven- 
ience and welfare of tne public and to secure adequate service or 
facilities for those reasonably entitled thereto .. ." 

"The service . .. to be rendered any person, by any telegraph 
or telephone company shall be rendered in a prompt, expeditious and 
efficient manner and the facilities, instrumentalities and equipment 
furnished by it shall be safe, kept in good condition and repair, 








PROPOSED PASSENGER TRAIN ACT OF 1960 


394 


and its appliances, instrumentalities and service shall be modern, 
adequate, sufficient and efficient." 





"The commission shall have power to : (1) to regulate all 
matters pertaining to ... the safety, care, comfort, convenience, 
proper accommodation and transportation of passengers that shall be 
for the good of the public." A 


"The commissioners may require any railroad, railroad company 
or common carrier to properly operate its railroad or transportation 
line and to furnish all the necessary facilities for the convenience 
and prompt handling, transportation and delivery of all freights of- 
fered along its line for transportation .. ." 


The commissioners may, at their discretion, cause to be insti- 
tuted in any court of competent jurisdiction in this state, by the 
attorney general, state attorney or speciai counsel, designated by 
them, in the name of the state, proceedings by or for mandamus, 
injunction, mandatory injunction, prohibition or procedendo, against 
any such company or common carrier subject to the provisions of 
this chapter, or against any office, officer, or agent thereof, to 
compel the observance of the provisions of this chapter,or any rule, 
rate or regulation of the commissioners made thereunder, or to com- 
pel the accounting for and refunding of any moneys exacted in viola- 
tion of any one of the provisions of this chapter." Stat. Ann. (1943) 
##323.07, 347.05, 347.14(6), 350.12(2b), 350.16, 350.29, 350.62, 
364.03; Stat. Ann. (Supp. 1952) ##365.12, 366.03, 366.05. 


Georgia 


"The public service commission is authorized . .. to require 
all common carriers and other public service companies under its 
suvervision to establish and maintain such public service and 
facilities as may be reasonable and just .. . Said commission shall 
have authority .. . to keep informed as to... the manner in 
which... (said ieiakuat are managed, conducted, and operated . 

» with respect to the adequacy, security, and accommodation af- 
forded by their service to the public and their employees .. ." 


"The commission shall have authority to promulgate rules de- 
signed to promote safety, and any such safety rules .. . shall in- 
clude the following: (as every motor (carrier) unit and all parts 
thereof shall be maintained in a safe condition at all times, and 
the lights and brakes and equipment shall reet such safety require- 
ments as the commission shall from time to time promulgate." 


"Any person, firm or corporation coming under the provisions 
of this law who fails, omits or neglects to obey, observe and comply 
with any order, direction, or requirement of the Commission hereafter 
issued, given or adopted, shall forfeit to the State the sum of not 
more than $5,000 for each offense. wach violation of the provision 
of this law, or of any such order, direction or requirement of the 
Public Service Commission shall be a separate and distinct offense, 
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and, in case of a continued violation, every day a violation thereof 
takes place shall be deemed a separate and distinct offense. An 
action for the recovery of such penalty may be brought in the superior 
court in the county of the principal office of such person, firm or 
corporation in this State, or in the superior court of the county 

of the State where such violation occurs and such wrong is perpe- 
trated, and shall be brought in the name of the State by authority 

of the Public Service Commissioner, Department of Public Health." 

Code Ann. (1936), ##68-521, 68-626, 68-627 93-301, 93-307, 93-316; 
(Supp. 1951) ##93-322, 104-337; (Supp. 1952)- #94-505.3. 


Idaho 


Identical with the sections of the California law set forth 
herein. Code (1948) /#61-302, 61-515, 61-701; (see also: ##61-508, 
61-705, 61-807, 61-810; Laws 1951 c. 291 ##9, 11). 


Tllinois 


"Every public utility shall furnish, provide and maintain such 
service, instrumentalities, equipment and facilities as shall promote 
the safety, health, comfort and convenience of its patrons, em- 
ployees and public and as shall. be in all respects, adequate, ef- 
ficient, just and reasonable." 

"The commission shall have power, after a hearing and upon com- 
plaint, by general or special orders, rules or regulations, or other- 
wise, to require every public utility to maintain and operate its 
plant, equipment or other property in such manner as to promote and 
safeguard the health and safety of its employees, passengers, cus- 
tomers, and the public and to this end to prescribe, among other 
things, the installation, use, maintenance and operation of appro- 
priate safety or other devices or appliances including interlocking 
and other protective devices at grade crossings or junctions and 
block or other systems of signaling, to establish uniform or other 
standards of equiprent, and to require the performance of any other 
act which the health or safety of its employees, passengers, cus- 
tomers or the public may demand." 


"It is hereby made the duty of the commission to see that the 
provisions of the constitution and statutes of this State affecting 
public utilities, the enforcement of which is not specifically vested 
in some other officer or tribunal, are enforced and obeyed, and that 
violations thereof are promptly prosecuted, and penalties due the 
State therefor recovered and collected, and to this end may sue in 
the name of the People of the State." Rev. Stat. (Smith-Hurd, 1935) 
Title 111 2/3 ##49-50, 61,79-83; Supp. (1952) Title 1112/3 ##8, 32,; 
Title 114 ##33, 67c, 12h, 149, 
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Indiana 





"Every public utility is required to furnish reasonably ade- 
quate service and facilities. . ." 

", . « the commission shall determine and declare and by order 
fix just and reasonable measurements, regulations, acts, practices 
or service to be furnished, imposed, observed and followed in the 
future in lieu of those found to be unjust, unreasonable, unwhole- 
some, unsanitary, unsafe, insufficient, preferential, unjustly dis- 
criminatory, inadequate, or otherwise in violation of this act, as 
the case may be, and shall make such other order respecting such 
measurement, regulation, act, practice or service as shall be just and 
reasonable." 


"The commission shall inquire into any neglect or violation of 
the laws of this state or the ordinances of any city or town by any 
public utility doing business therein,or by the officers, agents or 
employees thereof, or by any person operating the plantof any public 
utility and chall have the power and it shall be its duty to enforce 
the provisions of this act as well as all other laws relating to 
public utilities. Any forfeiture or penalty herein provided shall 
be recovered and suit therein shall be brourht in the name of the 
state of Indiana in the circuit or superior court where the public 
utility has its principal place of business. Complaint for the col- 
lection of any such forfeiture may be made by the commission or any 
member thereof and when so made, the action so commenced shall be 
prosecuted by the general counsel." Stat. Ann. (Burns, 1951) secs. 
54-201, 54-424, 54-714, 55-127, 55-130(b), 55-715, 55-920, 55-1231, 
55-1335, 55-1904, 55-4205. 


Iowa 


"The commission . . . shall investigate any violation of law 
by any such common carrier, its agents, officers, or employees." 


"It shall from time to time carefully examine into and inspect 
the condition of each railroad, its tracks, bridges, and equipment, 
and the manner of its conduct, operation, and management with re- 
gard to the public safety and convenience in the state. If found by 
it unsafe, it shall immediately notify the railroad company." Code 
Ann. (1949) ##325.2(5), 325.3, 474.10, 474.12, 474.36, 474.37, 486.2. 


Kansas 


"Every common carrier and public utility governed by the pro- 
visions of this act shall be required to furnish reasonable, ef- 
ficient, sufficient service, joint service and facilities for the 
use of any and all products or services rendered, furnished, supplied 
or produced by such public utilities or common carrier... ." 
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"The commission shall inquire into any neglect or violations 
of the laws of the state by any . .. corporation engaged in the 
business of operating a public utility or common carrier therein 
» « «3 and shall also .. . carefully examine and inspect the condi- 
tion of each public utility and common carrier and of its equipment 
and the manner of its conduct and the management with reference to 
the public safety and convenience. . ." 


"The commission may compel compliance with the provisions of 
this act and compel compliance with the orders of the commission 


. - e" Gen. Stat. Ann. (Corrick, 1935) ##66-107, 66-111, 66-155 to 
66-157, 66-139, 66-164, 66-181, 60-194, 66-293, 66-1112, 66-1129. 


Kentucky 


"Every utility shall furnish adequate, efficient and reason- 
able service, and may establish reasonable rules governing the con- 
duct of its business and the conditions under which it shall be 
required to render service." 


"Upon a complaint in writing made against any utility... 
that any rate in which the complainant is directly interested is 
unreasonable or unjustly discriminatory, or tht any regulation, 
measurement, practice or act affecting ‘or relating to the service 
of the utility or any service in connection therewith is unreason- 
able, unsafe, insufficient or unjustly discriminatory, or that any 
service is inadequate or cannot be obtained, the commission shall 
proceed, with or without notice, to make such investigation as it 
deems necessary or convenient." 


The commission may compel obedience to its lawful orders by 
mandamus, injunction or other proper proceedings in the Franklin 
circuit court or any other court of competent jurisdiction, and such 
proceedings shall have priority over all pending cases. ivery 
order entered by the commission shall continue in force until the 
expiration of the time, if any, named by the commission in the order, 
or until revoked or modified by the commission, unless the order is 
suspended, or vacated in whole or in part, by order or decree of a 
court of competent jurisdiction." Revised Stat. (1948) ##276.020, 
276.030, 276.410, 278.030(2), 278.040, 278.260, 278.280, 278.390. 


Maine 


"Every public utility is reauired to furnish safe, reasonable 
and adequate facilities." 


"The commission shall inquire into any neglect or violation of 
the laws of the state by any public utility doing business therein, 
or by the officers, agents, or employees thereof or by any person 
operating the plant of any public utility and shall enforce the pro- 
visions of this chapter and all other laws relating to a public 
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utility and shall report all violations thereof to the attorney 
general." Rev. Stat. (1944) chs. 40 ##8, 16; 4h ##2, 25; Laws 
1953 c. 377. 


Maryland 


"Every corporation or common carrier ... . shall furnish, with 
respect thereto, such services and facilities as shall be safe and 
adequate and in all respects just and reasonable." 


"The commission shall .. . examine (public utility corpora- 
tions) and keep informed as to their general condition... and 
the manner in which their lines .. . are managed, conducted and 
operated, not only with respect to the adequacy, security and ac- 
commodation afforded by their service, but also with respect to 
their compliance with all provisions of law, orders of the com- 
mission and charter requirements." 


"Every common carrier, railroad corporation, street railroad 
corporation and other corporation subject to the provisions of this 
subtitle, .. . shall obey, observe and comyly with every order 
made by the commission . . . Whenever the commission shall be of 
the opinion thot a (public utility) .. . is doing anything... 
contrary to or in violation of law or of any order of this com- 
mission, it shall direct the general counsel to the commission to 


commence an action... before one of the judges .. . for the 
purvose of having such violations stopred or prevented, eitner by 
mandamus or injunction..." Ann. Code (Flack, 1952) art 78 


#27, 37, 40, 53, 58, 67(c), 69(b), 70{c). 


Massachusetts 


“If the department is of opinion, after a hearing had upon its 
own motion or upon complaint, that the regulations, practices, equip- 
ment, appliances or service of any common carrier are unjust, un- 
reasonable, unsafe, improper or inadequate, the department shall 
determine the just, reasonable, safe, adequate and proper regulations 
and practices thereafter to be in force and to be observed, and the 
equipment, appliances and service thereafter to be used, and shall 
fix and prescribe the same by order to be served upon every common 
carrier to be bound thereby." 


"If in the judgment of the department any common carrier violates 
or neglects in any respect to comply with the provisions of any law 
+ « » the department shall forthwith present the facts to the at- 
torney general for action." Ann. Laws (1933) Vol. 5, c. 159 ##16, 
39, 40; c. 159B #1. 


Michigan 


“Every common carrier is hereby required to furnish reasonably 
adequate service and facilities. . ." 
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"Whenever the commission shall have reasonable grounds to be- 
lieve, either on complaint or otherwise, that any of the equipment, 
cars, tracks, bridges or other structures of any common carrier of 
this state are in a condition which renders any of them dangerous or 
unfit for the transportation of passengers with reasonable safety, 
or unreasonably endangering the employees of such carrier, it shall 
be its duty to inspect and examine, or cause to be inspected, exam- 
ined and tested by some competent person or persons, .. . and if, 
on such examination, in its opinion any such equipment, cars, tracks, 
bridges or other structures be dangerous or unfit for the trans- 
portation of passengers with reasonable safety,or unreasonably en- 
danger the employees of such carrier, it shall be its duty to give 
the superintendent or other executive officer of the corporation, 
working or operating said defective, dangerous or unfit equipment, 
car, track or bridge or other structure, notice of the condition 
thereof, and of the repairs or changes necessary to place the same 
in a reasonably safe condition, and of the time within which such 
repairs or changes shall be made." 


"This commission shall inquire into any neglect or violation 
of the laws of this state by any such common carrier hereinbefore 
defined doing business therein, or by its officers, agents or em- 
ployees t!}ereof and shall have the power and it shall be its duty 
to enforce the provisions of this act as well as all other laws 
relating to common carriers and report,all violations thereof to 
the attorney-general. Upon the request of the commission it shall 


be the duty of the attorney-general or the prosecuting attorney of 
the prorer county to aid in any investigation, prosecution, hearing 
or trial had under the powvisions of this act and to institute and 
prosecute all necessary actions or proceedings for the enforcenerit 


of this act and all other laws of this state relating to common 
carriers and for the punishment of all violations thereof." 
Stat. Ann. (1937) ##22.23, 22.53, 22.59, 22.155, 22.156, 22.536, 
226543, 22.553, 220570, 220166, Stet lig, CaeGua, GneCihs AecGnee 
22.893, 22.963, 22.1324, 22.1348, 22.1443. 


Minnesota 


"When, in the judgment of the commission it is necessary for 
the public safety it may reouire, at all railroad crossings, junc- 
tions, and drawbridges in the state, the establishment of interlock- 
ing devices or such other safety appliances as are necessary for 
the protection and safety of the traveling public." Stat. Ann. 
(1947) #/219.03, 219.04. 


Mississippi 


"Any action for violation of the law, or for the violation of 
any lawful rule, regulation, or order of the commission may be in- 


stituted by the commission or by the attorney-general in any court 
of competent jurisdiction.’ 
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"Whenever the commission shall find any roadbed, trestle, 
bridge, tunnel, switch, or any rart of a railroad track, or any 
rolling stock in actual use, in an unsafe condition, it shall 
direct the railroad company to make the necessary repairs." 
Code Ann. (1942) ##7701, 7820, 7858-7859. 


Missouri 


"Every corporation, person or common carrier performing a 
service designated in the preceding section shall furnish, with 
respect thereto, such service and facilities as shall be safe and 
adequate and in all respects just and reasonable." 


"Every gas corporation, every election corporation, every tele- 
graph and telenhone corporation, every water corporation and every 
municipality shall furnish and provide such service, instrumentali- 
ties and facilities as shall be safe and adequate and in all respects 
just and reason-ble." 


"The commission shall have power after a hearing had upon its 
own motion or upon complaint, by general or special orders, rules 
or regulations or otherwise, to require every person, corporation 
and public utility to maintain and operate its lines, plant, system, | 
equipment, apparatus, tracks, and premises in such a manner as to 
promote and safeguard the health and safety of its employees, passen- 
gers, customers, and the public and to this end to prescribe, among 
other things, the installation, use, maintenance and operation of 
avvropriate safety devices and other devices or appliances, includ- 
ing interlocking and other protective devices at grade crossings or 
junctions and block and other systems of signaling, to establish 
uniform or other standards of equipment and to require the perform- 
ance of any other act which the health or safety of its employees, 
passengers, customers or the public may demand. . 
"Whenever the commission shall be of the opinion that a com- 
mon carrier, railroad corporation, street railroad corporation, 
telegraph corporation or telephone corporation, gas corporation, 
electrical corporation, or water corporation is failing or omitting 
or about to fail or omit to do anything required of it by law or by 
order or decision of the commission, or is doinz anything or about 
to do anything or permitting anything or about to permit anything to 
be done, contrary to or in violation of law or of any order or deci- 
sion of the commission, it shall direct the general counsel to the 
commission to commence an action or proceeding in any circuit court 
of the state of Missouri in the name of the commission for the pur- 
pose of having such violations or threatened violations stopped and 
prevented either by randamus or injunctions. The general counsel 
to the commission shall thereupon een such action or proceeding 
by a petition to such court alleging the violation complained of and 
praying for appropriate relief by way of mandamus or injunction." 
Ann. Stat. (Vernon, 1952) #4386. 310(10), 386.360, 387.030, 387.210, 
390.131, 392.200, 393,131, 393.140. 


' 
' 
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Montana 


"Every public utility is required to furnish reasonably ade- 
guate service and facilities... ." 


"The railroad commission of the state of Montana shall have 
full authority, after notice and hearing, to make and enforce rules 
and regulations providing for the installation on and equipment of 
trains, cars, or engines, with safety appliances, and shall have 
authority to inspect the same and enforce regulations with regard 
thereto, such inspection rules and regulations to be from-time to 
time co-extensive with the requirements of, and in conformity to, 
the provisions of the acts of Congress, and rules and regulations 
of the interstate commerce commission as then effective." 


"The commissions shall inquire into any neglect or violation 
of the laws of this state by any such public utility as herein- 
before defined, doing business therein, or by the officers, agents, 
or employees thereof, and shall have the power, and it shall be its 
duty, to enforce the provisions of this act, and report all viola- 
tions thereof to the attorney general; upon the request of the com- 
mission it shall be the duty of the attorney general, or the prose- 
cuting attorney of the proper, or any county, to aid in any investi- 
gations, nrosecutions, hearing, or trial had under the provisions 
of this act, and to institute and prosecute all necessary actions or 
proceedings for the enforcement of this act." Rev. Codes Ann. 
(1947) ##70-105, 70-126, 72-139, 72-150. 


Nebraska 


"The State Railway Commission shall have and exercise juris- 
diction over the service, facilities and equinment of all railroads 
in this state, and shall, upon due notice and hearing, render 
judgment, orders and decrees as to the efficiency, sufficienty and 
safety of the service, facilities or equipment furnished. If any 
service, facility or equipment is found inadequate, insufficient or 
unsafe, the commission shall order such changes therein, or addi- 
tions thereto made, as shall to the commission seem necessary to 
render the same sufficient, efficient and safe." 


"The State Railway Commission shall have power to examine into 
and inspect from time to time, the condition of each railway or 
common carrier, its equipment and the manner of its conduct and 
management with regard to the public safety and convenience of the 
state. If any part thereof is found in an unsafe and dangerous con- 
dition, the commission shall immediately notify the railway company 
or common carrier whose duty it is to put the same in repair which 
shall be done by it within a reasonable time after receiving such 
notice. If any railway company or common carrier fails to perform 
this duty, the commission may enjoin and prevent it from running 
trains upon such dangerous and unsafe condition." 


56451 O—60——_27 
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"When the State Railway Commission has reason to believe that 


any railway company has been guilty of any misdemeanor or misdemeanors, 


the commission shall immediately cause action to be commenced and 
prosecuted against such railway companies and common carriers and 
agents, officers or employees. Such actions may be brought in the 
county of the state through or into which the line of the railway 
company or common carrier sued may extend, and in the case of a mis- 
demeanor shall be brought in the county where the misdemeanor was 
committed. The action commenced shall be prosecuted in the name of 
the state and no such action shall be dismissed without trial unless 
the commission and the attorney general consent thereto. Such action 
shall have precedence over all other business except criminal cases 
of similar nature and such other actions as are herein provided for." 
Rev. Stat. (1943) ##75-202, 75-214, 75-215. 


Nevada 


"Every public utility, as herein defined, is hereby required 
to furnish reasonably adequate service and facilities. . ." 


"The commission shall have power in the interest of safety or 
service, after hearing to determine and order required and neces- 
sary repairs, reenforcements, construction and connection of property 
lines, equipment, aprliances, buildings, tracks and all property used 
or useful in public utility service; to order the use of safety ap- 
pliances in the interest of the public and employees and to make 
necessary rules and regulations. . ." 


"In addition to all the other remedies provided by this act for 
the prevention and punishment of any and all violations of the pro- 
visions thereof, and all orders of the commission, the commission may 
compel compliance with the provisions of this act-and of the orders 
of the commission by proceedings in mandamus unction, or by other 
civil remedies." Comp. Laws (Hillyer, 1929} #peio8 ( (9), ‘Gii7;,,. Iso; 


New Hampshire 


"Every public utility shall furnish such service and facilities 
as shall be reasonably safe and adequate and in all other respects 
just and reasonable." 


Whenever the commission shall be of the opinion, after a hearing 
had uron its own motion or upon complaint, that any part of any 
public utility operating as a common carrier of passengers or freight 
within the state reasonably requires alteration or reconstruction, 
or that the regulations, practices, equipment, appliances or service 


of any public utility in respect to transportation of persons or prop- 


erty within the state are unjust, unreasonable, unsafe, improper, or 


inadequate, the commission shall determine the reconstruction or alter- 


ation reasonably reouired, or the just, reasonable, safe, adequate, 
and prover regulations, practices, equipment, appliances and service 
thereafter to be in force or to be provided, and shall fix and 
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prescribe the same by order to be served upon every such public 
utility to be bound thereby." 


"Whenever the commission shall be of opinion that a public 
utility is failing or omitting, or about to fail or omit, to do any- 
thing required of it by law, or by order of the commission, or is 
doing anything, or about to do anything, or permitting anything, or 
about to permit anything, to be done contrary to, or in violation 
of, law or of any order of the commission, it shall have authority 
to lay the facts before the attorney-general, and to direct him im- 
mediately to begin an action in the name of the state praying for 
approprinrte relief by mandamus, injunction or otherwise." Rev. Laws 
(1942) c. 287 ##22, 40, 44, amended by Laws 1951 c. 203, pp. 458, 
462; c. 289 ##1, 39, amended by Laws 1951 c. 203, pp. Ok, &7le 


New Jersey 


"The board may, after hearing, upon notice, by order in writing 
require any public utility to furnish safe, adequate, proper service 
and to maintain its property and equirment in such condition as to 
enable it to do so." 


"No public utility shall provide.or maintain any service that 
is unsafe, improper or inadequate, or withhold or refuse any ser- 
vice which reasonably can be demanded or furnished when ordered by 
the board." 


"Observance of the orders of the board may be enforced by 
mandamus or injunction in appropriate cases, or by suit in equity 
to compel the specific performance of the order or of the duties 
imposed by law upon the public utility affected by the order." Stat., 
Ann. (1940) Title 48 ##2-23, 2-41, 3-3, 10-4, 12-61, 12-66, 12-88. 


New Mexico 


"The commission may prescribe reasonable and adequate service 
regulations and standards of service rendered or to be rendered by 
any utility, and may prescribe such regulations for the examination 
and testing of such service and for the measurement thereof." 


"Every public utility shall furnish adequate, efficient and 
reasonable service." 


"Whenever the commission shall be of the opinion that any per- 
son or utility is failing or omitting or about to fail or omit to do 
anything required of it by this act or by any order of the com- 
wission, or is doing anything or about to do anything, or permitting 
anything or about to permit anything to be done, contrary to or in 
violation of this act or of any order of the commission, it may 
direct the attorney-general of New Mexico to commence an action or 
proceeding in the district court in and for the county of Santa Fe, 
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or in the district court of the county in which the complaint or 
controversy arose, in the name of the state of New Mexico for the 
purpose of having such violations or threatened violations stopped 
and prevented either by mandamus or injunction." Stat. Ann. (1941) 
## 72-519, 72-524, 72-602, 72-1001. 


New York 


"Every (public utility) . . . shall furnish .. . such ser- 
vice as shall be safe and adequate and in all respects just and 
reasonable .. ." 


"If in the judement of the commission, additional... 
facilities or device for use by any (public utility) .. . in con- 
nection with (its services) ought reasonably to be provided, or any 
repairs or improvements to or changes in any thereof in use ought 
reasonably to be provided, or any additions to changes in construc- 
tion should reasonably be made thereto in order to promote the se- 
curity or convenience of the public or employees, or in order to 
secure adequate service...., the commission shall, after a hearing 
either on its own motion or after complaint, make and serve an order 
directing such repairs .. . to be made within a reasonable time 

' 


"Whenever the commission shall be of the opinion that a (public 
utility) ... is failing . .. to do anything required of it by 
law or orcer of the commission, .. . it shall direct counsel to the 
commission to commence an action. . . in the supreme court... 
in the name of the commission for the purpose of having such viola- 
tions . . . stopred and prevented either by mandamus or injunction. 
. «" Public Service Law (McKinney, 1939) duo... 61(2, 5, 14), 63¢, 
63s, 63y(2), 65(1), 66(2), 74, 79(1), 80(4), 87, 89b(1), 89c(4) 
89m, 91(1):, 94(2), 97(2), 98, 102, 103; (Supp. 1952) ##26, 45(2), 
a6, 50; §1.,, 57, GOati). 


North Carolina 


“Every public utility shall furnish adequate, efficient and 
reasonable service." 


"Whenever the commission, after a hearing after reasonable 
notice had upon its own motion or upon complaint, finds that the 
service of any public utility is unsafe, inadequate, insufficient, 
unreasonable, or discriminatory, the commission shall determine the 
reasonable safe, adequate, sufficient service to be observed, fur- 
nished, enforced, or employed, and shall fix the same by its order, 
cule or regulation." 


"The commission, whenever in its judgment any public utility 
has violated any law, shall give notice thereof in writing to such 
corporation, and, if the violation or neglect is continued after 
such notice, shall forthwith present the facts to the attorney- 
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general, who shall take such eae thereon as he may deem 
expedient. " Gen. Stat. (Michie, 1943) ##62-39, 62-48, 62-63, 62-67, 
62-74, 62-121.9(1, 5), 62-121.48(12-13). 


North Dakota 


“Every public utility shall furnish, provide,and maintain such 
service, instrumentalities, equipment, and facilities as shall pro- 
mote the safety, health, comfort, and convenience of its patrons, 
employees, and the public, and as shall be in all respects adequate, 
convenient, just, and reasonable, and without any unjust discrimina- 
tion or preference." 


"Khenever the commission shall find, after hearing, that the 
rules, regulations, practices, equipment, appliances, facilities, or 
service of any public utility, or the methods of manufacture, dis- 
tribution, transmission, storage, or supply employed by it are un- 
just, unreasonable, unsafe, improper, inadequate, or insufficient, 
the commission shall determine the just, reasonable, safe, proper, 
adequate, or sufficient rules, regulations, practices, equipment, 
appliances, facilities, service, or methods to be observed, fur- 
nished, constructed, enforced, or employed, and, after hearing, shall 
fix the same by its order, rule, opr regulation." 


"The commission shall have power: .. . To require them to con- 
form to the laws of this state and to all rules, regulations, and 
orders of the commission not contrary to law; ... 


"To compel obedience to its lawful orders by proceedings of 
mandamus or injunction or other prorer proceedings, in the name of 
the state, in any court —- jurisdiction of the parties or of 


the subject matter; . " Kevised Code (1943) ##49-0401, 49-0202 
fe. 4), 49-0204, 9- 1113, 49-1845, 49-1903. 
Ohio 


"Every public utility shall furnish necessary and adequate 
service and facilities which shall be reasonable and just..." 

"Every public utility shall furnish and provide with respect 
to its business such instrumentalities and facilities as shall be 
adequate and in all respects just and reasonable." 


"Whenever the commission shall be of the opinion, after hearing 
had, as in this act provided, thit repairs or improvements to the 
plant or equipment of any public utility should reasonably be made, 
that any additions thereto should reasonably be mace in order to 
promote the convenience or welfare of the public or of employees, 
or in order to secure adequate service or facilities, the commission 
may make and serve an appropriate order with resnect thereto, direct- 
ing that such repairs, improvements, changes or additions be made 
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within a reasonable time, and in a manner to be specified therein. 
Every such public utility, its officers, agents and official em- 
ployees shall obey such order and make such repairs, improvements, 
changes, and additions required of such public utility by such 
order." 


"Whenever the commission shall be of the opinion that any 
public utility or railroad has failed, omitted or neglected to obey 
any order made with respect thereto, or is about to fail or neg- 
lect so to do, or is permitting anything, or about to permit anything 
contrary to, or in violation of law, or an order of the commission, 
duly authorized under the provisions of this act, the attorney gen- 
eral, upon the request of the commission, shall commence and prose- 
cute such action, actions, or proceedings in mandamus or by injunc- 
tion in the name of the state, as may be directed by the commission, 
against such public utility or railroad, alleging the violation com- 
plained of and praying for proper relief, and in such case the court 
may make such order as may be proner in the premises." Gen. Code 
Ann. (Page, 1946) ##576, 585, 588, 593, 614-12, 614-13, 614-28, 
614-67, 614-86. 


Oregon 


"Every rublic utility is required to furnish adequate and safe 
service, equipment and facilities. . ." 


"Whenever the commissioner shall believe that any rate or 
charge or schedule of rates or charges may be unreasonable or un- 
justly discriminatory, or thst any service is unsafe or inadequate, 
or is not afforded, or that an investigation of any matter relating 
to any public utility should be, for any reason made, the commissioner 
may on his own motion summarily investigate any such matter, with 
or without notice." 


"The commission shall inquire into any neglect or violation of 
any law of this state or any law or ordinance of any municipality 
thereof by any public utility corporation doing business therein, or 
by the officers, agents or employees thereof, or by any person 
operating a public utility and shall have the power and it shall be 
its duty to enforce the provisions of this act as well as all other 
laws relating to public utilities and report all violations thereof 
to the attorney general. Upon the request of the commission it shall 
be the duty of the attorney general or the prosecuting attorney of 
the proper county to aid in any investigation, hearing or trial had 
under the provisions of this act and to institute and to prosecute 
all necessary suits, actions or proceedings for the enforcement of 
this act or the recovery of penalties payable to the state or the 
enforcement of any law of this state or any law or ordinance of any 
municipality thereof relating to public utilities and for the punish- 
ment of all violations thereof." Comp. Laws ann. (1940) ##112-407, 
112-445, 112-472, 112-473, 113-103. 
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Pennsylvania 


"Every public utility shall furnish and maintain adequate, 
efficient, safe, and reasonable service and facilities, and shall 
make all such repairs, changes, alterations, substitutions, exten- 
sions, and improvements in or to such service and facilities as shall 
be necessary or proper for the accommodation, convenience, and 
safety of its patrons, employees, and the public." 


"Whenever the commission, after reason ble notice and hearing, 
upon its own motion or upon complaint, finds that the service or 
facilities of any public utility are unreasonable, unsafe, inade- 
quate, insufficient, or unreasonably discriminatory, or otherwise 
in violation of this act, the commission shall determine and pre- 
scribe, by regulation or order, the reasonable, safe, adequate, suf- 
ficient, service or facilities to be observed, furnished, enforced, 
or employed, including all such repairs, changes,alterations, ex- 
tensions, substitutions, or improvements in facilities as shall be 
reasonably necessary and proper for the safety, accommodation, and 


convenience of the public, and shall fix the same by its order or 
regulation." 


"Whenever the commission shall be of the oninion that any... 
corporation is violating, or is about to violate any provisions of 
this act, or has done... any act.» . declared to be unlawful; or 
has failed .. ., to perform any duty. ..; or has failed ... to 
obey any lawful requirement, regulation, or order of the commission; 
or any final . . . decree made by any court, then and in every such 
case the commission may institute in the court of common pleas of 
Dauphin County, injunction, mandamus, or other appropriate legal pro- 
ceedings, to restrain such violations . .. and to enforce obedience 
« « «® Stat. (Purdon's, 1941) Title 66 #71123, 1171, 1173, 1183, 1342, 
1343. 


Rhode Island 


"Every public utility is required to furnish safe, reasonable 
and adequate service and facilities." 


"If, upon such a hearing and investigation, the division shall 
find that the regulations, practices, acts, plant or equipment, ap- 
pliances, or service of ‘any public utility, or any condition suf- 
fered, permitted or maintained by any public utility, is unsafe, or 
improrer, or that the public safety is endangered thereby, the divi- 
sion shall by order determine the proper regulations, practices, 
acts, plant or eaquinment, appliances or service thereafter to be in 
force and to be observed, maintained and used by such public utility, 
and may by order, require any dangerous or unsafe condition to be 
reroved or remedied." 


"Whenever the said division shall be of the opinion that a 
public utility, subject to its supervision, is failing or omitting, 
or about to fail or omit, to do anything required of it by law or by 
order of the division, or is doing anything, is about to do anything, 
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or is permitting anything, or is about to permit anything to be done 
contrary to or in violation of law or of any order of the division, 

it shall direct the attorney-general to commence an action or pro- 
ceeding in the supreme court in the name of the division for the 
purpose of having such violations or threatened violations prevented." 
General Laws (1938) c. 122 ##35, 20, 28. 
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South Carolina 


"Every electrical (and telephone) utility shall furnish ade- 
quate, efficient and reasonable service." 


"Whenever the commission after a hearing had upon its own 
motion or upon complaint, finds that the service of any electrical 
utility is unreasonable, unsafe, inadequate, insufficient or un- 
reasonably discriminating, the commission shall determine the reason- 
able, safe, adequate, and sufficient service to be observed, fur- 
nished, enforced or employed and shall fix the same by its order, 
rule or regulation." 





"Whenever it shall appear that any electrical (or telephone) 
utility (or any railroad corporation) is failing or omitting... 
to do anything required of it by law or by order of the commission 
or is doing... anything .. . contrary to or in violation of law 
or of any order of the commission, an action or proceeding shall be 
prosecuted in any court of competent jurisdiction in the name of the 
commission,or the state for the purpose of having such violation or 
threatened violation discontinued or prevented, either by mandamus, 
injunction or other appropriate relief, . . ." Code (1952) ## 24-91, 
24-92, 24-118, 58-201, 58-376, 58-427, 58-432, 58-864, 58-1031, 
58-1032, 58-1191, 58-1192, 58-1313. 


South Dakota 


"The Public Utility Commission shall have authority to require 
any common carrier doing business in the state to install any 
facility necessary for the safety, convenience and accommodation of 
the public including telegraph lines and instruments and operators 
therefor, and teleplione lines and instruments." 


"Whenever in the judgment of the Fublic Utility Commission it 
is necessary for the public safety, such Commission may require, at 
all railroad crossings, junctions and drawbridges in the state, the 
establishing of interlocking devices or such other safety appliances 
as are necessary for the protection and safety of the traveling 
IDLE. orca 


"Whenever any common carrier violates or neglects to obey any 
order made by the comn 
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iesion «. « « the .«.. - commission ..... may 


mr ly to the circuit court of any county . . . for a writ of mandamus 
for the enforcement of such order."* Code (1939) ##52.0202, 52.0259, 
52.0304, 52.0940. 
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Tennessee 


"The commission shall have power, after hearing upon notice by 
order in writing, to require every public utility to furnish safe, 
adequate and proper service and to keep and maintain its property 
and equipment in such condition as to enable it to do so." 


"No public utility shall: . . . Adopt, maintain, or enforce 
any regulation, practice, or measurement which shall be unjust, 
unreasonable, unduly preferential or discriminatory, nor shall any 
public utility provide or maintain any service that is unsafe, im- 
proper, or inadequate, or withhold or refuse any service which can 
reasonably be demanded and furnished when ordered by said com- 
mission." 


"It is made the duty of the commission to see that the provi- 
sions of this chapter and all laws of this state concerning rail- 
roads and other public service companies are enforced and obeyed, 
and that violations thereof are promptly prosecuted, and all penal- 
ties due the state therefor collected." 


"Said commission shall report all such violations with the 
facts in their possession to such district attorney and request him 
to institute the proper proceedings."* Code Ann. (Williams, 1934, 
Replacement Vol. 4&4, 1941) ##5438, 5439, 5451, 5452(c), 5501.11. 


Texas 


"The commission shall see that each railroad corporation . 
shall maintain its roadbed and track in such condition as to 
enable it to perform all of its duties as a common carrier with 


reasonable safety to persons and property carried by it and its em- 
ployees and with reasonable dispatch." 


"The commission shall: .. . See that all laws of this State 
concerning railroads are enforced and that violations thereof are 
promptly prosecuted and penalties due the State therefor are re- 
covered and collected; and report all such violations with the 
facts in its possession to the Attorney General or other officer 
charged with the enforcement of the law. It shall investigate all 
complaints against all railroad companies. Suits between the State 
and a railroad shall have precedence in the courts." Civil Stat. 
Ann. (Vernon's, 1925) ## 6446, 6448(10, 11), 6492, 6506. 


Utah 


"Every public utility shall furnish, provide and maintain such 
service, instrumentalities, equipment and facilities as will promote 
the safety, health, comfort and convenience of its patrons, em- 


ployees and the public, and as will be in all respects adequate, ef- 
ficient, just and reasonable." 





410 PROPOSED PASSENGER TRAIN ACT OF 1960 


"The commission shall have power, by general or special orders, 
rules or regulations, or otherwise, to require every public utility 
to constrict, mainzain and operate its line, plant, system, equip- 
ment, apraratus, ticks and premises in such manner as to promote and 
safeguar:i the healt’: and safety of its employees, passengers, cus- 
tomers imd the pubic, and to this end to prescribe, among other 
things, the installation, use, maintenance and operation of ap- 
propriste safety o: other devices or appliances, including inter- 
locking and other »>rotective devices at grade crossings or junc- 
tions, end block or other system of signaling, and to establish 
uniforn or other standards of construction and equipment, and to 
require the perfo-:-rance of any other acts which the health or 
safety of its ervloyees, rassengers, customers or the public may 
demand." 


"The commission shall see that the provisions of the Consti- 
tution and statutes .. . affecting rublic utilities, the enforce- 
ment of which i3 not specifically vested in some other officer or 
tribunal, are enforced and oheyed, and that violations thereof are 
promptly pros=yuted and penalties due the state tierefor recovered 
and collectec; and to this end may sue in the name of the state 
- + oe" Code ann. (1953) ## 54-3-1, 54-3-23, 54-4-7, 54-4-8, 
5u-4-14, 54-f-bL-, 54-6-13, 54-6-21, 54-7-21. 


Vermont 


"Each company . . . shall be required to furnish reasonably 
adequate gervice, accommodation and facilities to the public." 


"The commission, . . shall have... jurisdiction in all 
matters respecting . . .(9) the manner of operating railroads and 
concucting the business thereof so as to be reasonable and ex- 
pedient and to promote the security, convenience and accommodation 
of the public and to prevent violations of law..." Stat. (1947) 


rit 9318(9), 9366(3), 9369. 


Virginia 


"No railroad, nor any person, firm or corporation operating 
any railroad shall hereafter construct or erect any track, building, 
sign, guide post, switch stand or structure cf any kind unless 
there is sufficient clearance provided for the safety of any em- 
ployee or servant in the normal and customary operations of such 
railroad or any part thereof. The State Corporation Commission 
may inspect any such track or structure of any railroad in this 
State, and upon complaint, or on its own motion and after timely 
notice to the railroad comvany affectea and a hearing thereon, by 
ryoper order or orders, may require any railroad to make such 
changes as may be found necessary to safeguard and preserve the 
safety of its employees, servants and the general public. Provided, 
however, that this section shall not apply to any track, building, 
sign, guide post, switch stand or structure of any kind in exist- 
ence prior to January 1, 1953, nor to any private or industrial 





Sud eta 


tr 





PROPOSED PASSENGER TRAIN ACT OF 1960 411 


siding; provided, further, however, that any private or indus- 
trial siding constructed after January 1, 1953, shall, as far as 
practical, conform to the foregoing provisions." #56-417.1 
approved 4/8/52. 


Washington 


", . . Every common carrier shall construct, furnish, maintain 


and provide safe, adequate and sufficient service facilities, track- 
age, sidings, railroad connections, industrial and commercial spurs 
and equipment to enable it to promptly, expeditiously, safely and 
properly receive, transport and deliver all persons or property 
offered to or received by it for transportation, and to promote 

the safety, health, comfort and convenience of its patrons, em- 
ployees and the public." 


"Every gas company, electrical company and water company (and 
telegraph and telephone comnany) shall furnish and supply such 
service, instrumentalities and facilities as shall be safe, ade- 
quate and efficient, in all respects just and reasonable." 

"Whenever the commission shall, after a hearing had upon its 
own motion or upon complaint, find that additional tracks, switches, 
terminals, terminal facilities, stations, motive power or any 
other property, apparatus, equipment, facilities,or device for use 
by any common carrier in, or in connection with the transportation 
of persons or property, ourht reasonably to be provided, or any 
repairs or improvements to, or changes in, any theretofore in use 
ought reasonably be made thereto, in order to promote the security 
or convenience of the public or emplovees or in order to secure 
adequate service or facilities for the transportation of passen- 
gers or property, the commission, may, after a hearing either on 
its own motion or after complaint, make and serve an order direct- 
ing such repairs, improvements, changes or additions to be made." 


Similar provisions as to repairs are applicable to gas, elec- 
tric, and water plants, and telegraph and telephone facilities. 


"Whenever the commission shall be of the opinion that any 
public service company is failing . . . to do anything required 
of it by law, or by order... of the commission. .. it shall 
direct the attorney general to commence an action or proceeding in 
the superior court of .. .any county .. . in the name of the 
state on the relation of the commission for the purpose of having 
such violations or threatened violations stopped and prevented, 
either by mandamus or injunction." Kev. Code (1952) ## 80.04.240, 
80.04.260, 80.04.470, 80.28.015, #0.28.130, 80.36. 080, 80.36.090, 
80.36.260, 81.04.260, 81.04.4600, 81.28.010, 81.28.240, 81.44.010, 
81.80.0200, 81.80.130. 


West Virginia 


"Every public utility subject to this chapter shall establish 
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and maintain adequate and suitable facilities, safety appliances, 
or other suitable devices, and shall perform such service in 
respect thereto as shall be reasonable,safe and sufficient for the 
security and convenience of the public, and the safety and comfort 
of its employees, and in all respects just and fair, and without 
any unjust discrimination or preference." 


"The commission may compel obedience to its lawful orders by 
mandamus or injunction, or other proper proceedings in the name 
of the state." Code Ann. (1943) ##2554, 2562(2), 2563, 2573, 
2577(1), 2577(6), 2577(12), 2577(243). 


Wisconsin 


"Every public utility is required to furnish reasonably ade- 
quate service and facilities." 


"If, after investigation, the commission shall determine that 
public safety requires it, the commission may order the railroad 
to install, operate and maintain a block system or other safety 
device or measure as may be necessary to render the operation of 
such railroad reasonably safe." 


"The commission shall inquire into the neglect or violation 
of the laws of this state by railroads and public utilities and 
shall have power and it shall be its duty to enforce all laws relat- 
ing to railroads or public utilities, and report all violations 
thereof to the attorney general ... Upon request of the com- 
mission, the attorney general or the district attorney of the 
proper county shall aid in any investigation, hearing or trial had 
under the provisions of those chapters and shall institute and 
prosecute all necessary actions or proceedings for the enforcement 
of all laws relating to railroads or public utilities and for the 
punishment of all violations thereof..." Stat. (1949) ## 194.02, 
195.03(18), 195.07, 195.26, 195.27, 196.03(1). 


Wyoming 


"The service and facilities of every public utility shall be 
adequate and safe and every service regulation shall be just and 
Teasonzble." 


"All instrumentalities, equipment, plant and facilities fur- 
nished, empleyed or used by any public utility, shall in all 
respects be adeauate and efficient, and the construction, opera- 
tion and use thergof, shall be such as shall prevent injury to 
property, and as shall promote the safety, health, comfort, and 
cenvenience of its patrons, employees and the public, and to this 
end, the commission may make rules and regulations governing the 
construction, maintenance and operation of telephone, telegraph, 
trolley, electric light and power lines hereafter built within this 
State, and shall by rule adopt as the standard of such construction, 
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operation, and maintenance the provisions of the current edition 
of the National Electrical Safety Code. Said commission shall 
also have the power to direct the manner by which all utilities 
shall cross public highways and other utilities and by which 
public highways shall cross the utilities and to prescribe methods 
of approach and crossing that shall secure safety to the public; 

" 


. . . 


"Whenever the commission shall be of the opinion that any 
public utility is failing or omitting, or is about to fail or omit 
to do anything required of it by this Act or by any order of the 
commission,or is doing anything or is about to do anything or per- 
mit anything to be done contrary to or in violation of the provi- 
sions of this ‘ct,or of any order of the commission, it may begin 
and prosecute in any district court of this state an appropriate 
action in law or in equity to remedy or to prevent such real or 

roposed violation." Comp. Stat. Ann. (1945) ##64-212, 64-214 
las amended by Laws 1947 c. 127), 64-314. 





